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2 
Order No. E-18730 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the 23rd day of August, 1962 


Docket 7984 et al. 
In the matter of the 


SovuTHERN TRANSCONTINENTAL SERVICE CasE 


Order Granting Exemption and Authorizing Statements of 
Position with Respect to Action To Be Taken on Remand 


By Order E-16500, dated March 13, 1961, the Board, 


inter alia, issued to Eastern Air Lines an amended cer- 
tificate of public convenience and necessity for its Route 
10 to include therein a new segment between the coterminal 
points Miami and Fort Lauderdale, Fla., and the terminal 
point Fort Worth, Tex., via various intermediate points 
and subject to certain conditions. The amended certificate 
became effective on June 11, 1961, and the carrier inaugu- 
rated service over the new segment. Thereafter, in re- 
sponse to a petition for review of the Board’s order, the 
Court of Appeals for the District of Columbia Circuit en- 
tered an opinion and judgment on May 24, 1962 which, 
when effective, would set aside the award to Eastern for 
lack of sufficient findings and remand the matter to the 
Board for further procoedings not inconsistent with the 
Court’s opinion. Braniff Airways, Inc. v. C.A.B., et al., 
No. 16,499. The opinion states that “[t]o avoid disruption 
of service, the Board may permit existing service and route 
arrangements to remain in effect pending further pro- 
ceedings.” 


(3) 
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A petition for rehearing filed by Eastern was denied by 

_ the Court on July 27, 1962; the Court’s judgment issued 

on August 16, 1962; and Eastern has requested, inter alia, 

' that the Board authorize it by exemption to continue service 

' over the segment in question pending completion of the 

' Board’s action on remand. Braniff Airways, Ine. (Braniff) 
opposes this request on the ground that Eastern’s 
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application does not meet the requirements of Section 416 
of the Act. As we hereinafter indicate, we find Braniff’s 
' objections unpersuasive and conclude that the status quo 
should be maintained pending completion of our further 
proceedings unless subsequent intervening circumstances 
' should point to a different result; and we will exempt 
' Bastern to the extent necessary to enable it to continue 
' to operate as before pending our further action. We also 
will issue to Eastern an amended certificate for Route 10 
' to reflect the setting aside by the Court of the route seg- 
ment here involved. Also by this order, we are inviting any 
comments or motions by the parties to this case directed 
to the action which the Board should take in response to 
the Court’s remand. 


The Board has heretofore found that the public conven- 
jence and necessity require service over the segment in 
volved, and that finding was not disturbed on review. 
Braniff does not controvert that Eastern inaugurated the 
service authorized by its certificate amendment, but merely 
asserts it is now being partially performed because of a 
labor dispute involving Eastern and its pilots. However, 
we consider a temporary interruption of service because 
of a strike to be of no moment in our determination of 
Bastern’s request in terms of the public interest. Nor do 
we find Braniff’s assertion that the service is being operated 
initially at a loss, of any consequence because such an 
operating loss is normally incident to the inauguration of 


(3) 
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a new service. Further, Braniff does not controvert East- 
ern’s assertion of public acceptance of the new service, nor 
that Eastern’s efforts and capital expended in the inaugura- 
tion of such service would not only be lost, but would have 
to again be incurred at the time and to the extent that 
the carrier might again be certificated to perform similar 
services.” 


While the Board perhaps might issue a temporary cer- 
tificate to Eastern, it is not altogether clear that it could 
do so without further formal proceedings which times does 
not permit. Also, an exemption order permits more flex- 
ible control over operations during the period of remand 
than would be possible under a temporary certificate, and 
hence is preferable for this additional reason. 
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In these circumstances, the Board finds that the enforce- 
ment of Section 401(a) of the Act insofar as such section 


and provision would otherwise prevent Eastern from en- 
gaging in the services hereinafter specified until 60 days 
after the Board’s final determination herein pursuant to the 
remand from the Court of Appeals, would be an undue 
burden on Eastern by reason of the unusual circumstances 
affecting its operations and is not in the public interest. 


AccorpincLy, Ir Is Orperep THat: 


1. That Order E-16500, insofar as it directs the issu- 
ance of a certificate of public convenience and necessity to 
Eastern Air Lines for Route 10 and the certificate of 
public convenience and necessity issued pursuant to said 
order, be and the same hereby are rescinded; and that an 


1 Eastern alleges in support of its application that it mantained prior to the 
strixo three daily round trips on the route service, including a night coach 
service, and that it carried over 81,000 passengers since inaugurating the 
service, In addition, it employed 33 persons at Dallas and Fort Worth, and 
expended over $70,000 in advertising and promotional costs. 
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amended certificate of public convenience and necessity in 
the form attached hereto, which certificate deletes segment 
6 be issued to Eastern for Route 10; 


2°. That said amended certificate shall be signed on be- 
half of the Board by its Secretary, shall have affixed thereto 
the seal of the Board, and shall be effective on August 23, 
1962. 


3. Within 20 days from the date of this order any party 
to this proceeding may file a statement of views or motion 
with respect to the action which the Board should take 
and/or the procedures which it should follow in this re- 
manded proceeding, and within 10 days thereafter may file 
a consolidated answer to the statements or motions of the 
other parties ; 


4. Until sixty days after final determination by the Board 
in this remanded proceeding or until such earlier time as 
the Board by order may provide, Eastern Air Lines, Ine. 
be and it is hereby exempted from the provisions of Section 
401(a) of the Federal Aviation Act insofar as such pro- 
visions would prevent it from engaging in air transporta- 
tion between the coterminal points Miami and Fort Lauder- 
dale, Fla., the intermediate points St. Petersburg-Clear- 
water and Tampa, Fla., New Orleans, La., and Dallas, Tex., 
and the terminal point Fort Worth, Tex.; 


5. The exemption granted by paragraph “4” above shall 
be subject to the following conditions : 


(1) Eastern shall not schedule turnaround service be- 
tween New Orleans, La., and any of the following 
points: Miami, Fort Lauderdale, Tampa, or St. Peters- 
burg-Clearwater, Fla., Dallas, Tex., or Fort Worth, 
Tex. 
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(2) Bastern shall not provide single-plane service (a) 
between Atlanta, Ga., on the one hand, and Dallas or 
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Fort Worth, Tex., on the other hand, or (b) between 
Miami, Fort Lauderdale, Tampa, or St. Petersburg- 
Clearwater, Fla., on the one hand, and Houston, Tex., 
via the route segment authorized by this exemption, 
on the other hand. 


(3) Flights scheduled to serve San Juan, Puerto Rico, 
and Dallas or Fort Worth, Tex., shall serve Miami, Fla., 
and at least one other point other than Dallas or Fort 
Worth, Tex. 

By the Civil Aeronautics Board: 


Maser McCarr 
Acting Secretary 
(SEAL) 
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Order No. E-20129 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 28th day of October, 1963 


Docket 7984 et al. 


Sovurnern TranscontTinENTAL SERvICE Case 


Order 


In its opinion and order of March 13, 1961, in the above- 
entitled proceeding (Order E-16500) the Board, inter alia, 
awarded Eastern Air Lines, Inc., a new route segment be- 
tween Fort Worth, Tex., and Miami and Fort Lauderdale, 
Fla., via Dallas, Tex., New Orleans, La., and Tampa and St. 
Petersburg-Clearwater, Fla. By Order E-16860, May 26, 
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1961, the Board denied petitions for reconsideration of that 
award. 


Upon appeal by Braniff Airways, Inc., an unsuccessful 
applicant for Texas-Florida authority, the court on May 24, 
1962 set aside the Board’s orders, insofar as the Texas- 
Florida route was granted to Eastern, and remanded the 
matter to the Board for further proceedings not inconsistent 
with its opinion: (Braniff Airways, Inc. v. C.A.B., 306 F. 
2d 738 (C.A.D.C., 1962)). The court held that the Board’s 
findings upon which it based its selection of Eastern over 
Braniff were not sufficient to enable the court to pass upon 
the correctness of the judgment reached. 


By Order E-18730, August 23, 1962, the Board invited 
interested parties to state their views with respect to the 
action it should take and/or the procedures it should follow 
in the remanded proceeding. Statements of views were filed 
by Braniff, Eastern, National Airlines, Inc., and Lubbock, 


Tex., and answers in support of, or opposition to, 


168 


the statements were filed by Continental Air Lines, Inc., 
Delta Air Lines, Inc., bureau counsel, and the City of New 
Orleans.* 


1 American Airlines, Inc., also sought review of the Board’s decision in the 
proceeding. However, its petition for review was dismissed by agreement of 
the parties on January 31, 1962. No other person sought judicial review, and 
the court found ‘‘no basis upon which to set aside the decisions of the Board 
except its award to Eastern of the Texas-Florida route.’’ 


2 At the time the statements were filed, there was pending before the 
Board a joint application of American and Eastern, Docket 13355, for ap- 
proval of an agreement providing for merger of the two companies. In view 
of the impact that a decision on merger application might have on the deter- 
mination as to the scope of the proceedings on remand, the Board withheld 
action in Southern Transcontinental pending disposition of the merger case. 
At the request of the parties the merger proceeding was dismissed by Board 
Order E-19801, July 12, 1963. 
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Braniff and Eastern took the position that the issues in 
the remanded proceeding should be limited to the single 
question of selection of carrier as between Eastern and 
Braniff for the Texas-Florida route previously found to be 
required by the Board.* Eastern favored disposition of the 
remanded proceeding by issuance of a Board decision on 
the present record without further hearings, briefs, or argu- 
ment, while Braniff favored reopening the record for 
further hearings on the limited carrier selection issue.* 
National argued that the Board should reconsider the ques- 
tion of the need for the Fort Worth/Dallas-Florida route. 
Lubbock requested reexamination of the need for service 
between Lubbock and the West. 


‘Upon consideration of the matters that have been pre- 
sented, the Board concludes that the issues in the remanded 
proceeding should be limited to the single question of 
whether Eastern or Braniff should be selected to operate 
the Fort Worth/Dallas-Florida route. In the earlier pro- 
ceedings before the Board, both the examiner and the Board 
found a need for direct single-plane service between Fort 
Worth/Dallas and Florida, no party sought review of that 
conelusion, and National has presented nothing that would 
warrant a reexamination of the prior determination as to 
the need for the service. Similarly, Lubbock’s air transpor- 
tation needs were fully considered by the Board in its orig- 
inal decision and again in its opinion on reconsideration, 
and Lubbock has not presented any matters that would war- 
rant reopening the proceeding and reexamining that issue. 


The Board also concludes that the proceeding should be 
reopened and set for further evidentiary hearings on the 


3 Continental, Delta, bureau counsel, and New Orleans supported that position, 


«Continental, Delta, and New Orleans supported Eastern’s position, while 
bureau counse] supported Braniff’s. 
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single question of the choice of Eastern or Braniff for the 
Texas-Florida route. The carrier selection issue as between 
Eastern and Braniff necessarily involves a comparative 
evaluation of the public interest factors favoring one carrier 
as against the other, and these factors, in turn, rest on ques- 
tions of fact. Since the hearings in the proceeding were 
held in 1959 and the Board’s decision was issued more than 
two years ago, the public interest 


169 


would best be served by bringing the record up-to-date 
through further evidentiary hearings before finally dispos- 
ing of the carrier selection issue." 


Tr Is THEREFORE ORDERED: 


1. That the above-entitled proceeding be and hereby is 
reopened for further hearing on the single issue of whether 


Eastern or Braniff should be selected to operate the route 
between Miami/Fort Lauderdale, Fla., and Fort Worth, 


5QOn August 8, 1963, American filed a motion to reopen the record to 
reexamine the question of the service needs and selection of carrier between 
Dallas and both Florida and Atlanta, and requested leave to file a statement of 
views regarding the scope of the remanded proceeding. On August 19, 1963, 
Continental filed a motion to reopen and expand the scope of the proceeding 
to reconsider southern transcontinental service needs through both the Dallas 
and the Houston gateways and to consolidate therein Continental’s recently 
filed application in Docket 14712 for such authority. On the same date, the 
City and Chamber of Commerce of Lubbock, Tex., filed a motion to reopen 
the record to reconsider the need for service between Lubbock and the west 
as well as to the southeast. 

Lubbock’s motion requests the same relief as that sought in its earlier state- 
ment of position, which we have already found should be denied. Essentially, 
American and Continental seek to relitigate the need for additional southern 
transcontinental service, with themselves as applicants for such service. On 
the merits, we could find no basis for reexamining the need for additional 
southern transcontinental service. Moreover, since the time for filing state- 
ments of views or motions with respect to the scope of the remanded proceeding 
expired on September 12, 1962, the motions are untimely and movants have 
not shown good cause for their failure to make a timely filing. 
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Tex., via St. Petersburg-Clearwater and Tampa, Fla., New 
Orleans, La., and Dallas, Tex. 


2. That the further hearing specified in paragraph 1 
above be conducted on an expedited basis. 


3. That the motions to reopen and for other relief filed 
herein by American Airlines, Inc., on August 8, 1963, and 
by Continental Air Lines, Inc., and the City and Chamber 
of Commerce of Lubbock, Tex., on August 19, 1963, be and 
hereby are dismissed. 

By the Civil Aeronautics Board: 


Haxorp R. SanpERson 
Secretary 
(SEAL) 


Murry, Vice Chairman, and Mrverti, Member of the 
Board, not participating. 
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380 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
J. E. Chenoweth 
° e s ° e e * * * * 


The Witness: My name is J. E. Chenoweth and I am staff 
counsel for the Tulsa Chamber of Commerce and as such I 
am charged with transportation matters for the Chamber. 


Q. Now, one further question at the top of Page 3, you 
have said by the very nature of single carrier service there 
are superior connections to the inter-line flight connections. 
Let me ask you about the physical handling of the passen- 
ger, if you know. 


_ [et us suppose that Eastern arrived in Dallas with a 
passenger connecting onto Braniff to go to Tulsa and Hast- 
ern arrived late and turns the passenger over to Braniff 
and let us also assume instead of it being an Eastern to 
Braniff connection it was Braniff to Braniff and Braniff 
turned the passenger over to Braniff, is it your belief that 
Braniff would do more for that passenger if it were a con- 
nection from its own flight than it would do if it were a 
connection from its own flight than it would do if it were 
a connection from the Eastern flight? A. I doubt if they 
would do more, but I would say this, 
388 

I would think there would be a better chance of making the 
connection with it being one carrier. 

Q. You mean you think Braniff might hold its schedule 
for the flight? A. They might. 

Q. Do you know of any situation where Braniff holds for 
connections? A. No, sir. 
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395 
Tom Robertson 


* e e * * ° ° ° e * 


’ A. Iam Tom Robertson, Vice President of Braniff Air- 
ways. 


Q. Take your Exhibit 2 now, 


Q. Now, looking at morning flight at 11 :00 o’clock in the 
morning from Dallas to the Southeast, the new proposal 
and looking at Flight 14 from Wichita Falls and Flight 167 
from Lubbock, I see you have set up a three-hour connection 
for Lubbock passengers and a two hour 47 minute connec- 
tion for Wichita Falls passengers. 

Do you feel that is the best you could do for those people? 
A. Well, I was distressed with this length of connection. 
We had put long hours in the scheduling department on this, 
put there was nothing we could do with the proposed pat- 
tern for 1965 which incorporated all of the smaller jets 
where that situation could be alleviated. Their expeditious 
connections had to come in the afternoon. That is a long 
connection, I agree with you. 

Q. You are not claiming you could do any better than 
that in the morning by 1965? A. Well, at the time these 
schedules weré prepared and under the framework they 
were drafted, there was nothing we could do at that time 
to improve it. 

Q. Yes, this is a schedule proposal for year ended June 
30, 1965, isn’t that true? A. This is a schedule proposal 
that says “typical initial schedules” and it is based on our 
best planning at the time that these schedules were drafted. 
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433 
Q. The fact of the matter is that Braniff has had no 
experience operating a Florida route comparable to the one 
for which it is here applying, is that true? A. I think that 
is true. 


* ° °. * ° 


Mr. Russell: I would like to call as the first witness Mr. 
Maurice Lethbridge. 


° ° * * . * * * 


Maurice Lethbridge 


° * * 


I take it that Eastern holds out some possibility of making 
slight adjustments but by and large you expect either to 
shift your own flights or have other carriers shift their 
flights to approved connections? A. Anything to get more 
business and the instructions to our men are naturally, if 
we can get more business and not discomboomerate our- 
selves too much, we will be just as cooperative 


537 


in trying to make adjustments. That is what we are in the 
business for, to try to carry the passengers, not pride of 
authorship as to what time we want to leave. 


e e * ° * ° * * * * 


548 


Q. And one final thing on page ten of your testimony, 
or page nine of your testimony, a full paragraph there, you 
discuss the connecting possibilities for Eastern in operation 
of routes for traffic moving to and from Oklahoma City, 


(548) 
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Tulsa and Denver and Colorado Springs to points outside 
the area. 

Now, I ask you whether or not your comments with re- 
spect to the provisions of maximum connecting convenience 
apply with respect to those outside points as well as the 
inside points. A. We are looking for business. We will do 
everything we can, connection-wise, to get it. 


549 


Q. And as to those points you will offer convenient con- 
nections to the extent possible with Braniff’s competitors 
as well as with Braniff? A. Absolutely. 
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Exhibit BNF-5S6 
Page 1 


RANKING OF THE DOMESTIC TRUNKLINE 
CARRIERS REVENUE PASSENGER MILES 


12 Months Ending September 30, 1963 


Bevenue 

Passenger 
Carrier Miles (000) 
United 8,120,533 
American 6,791,257 
Trans World 5,053,481 
Eastern 4,424,755 
Delta 2,931,960 
National 1,622,403 
Northwest 1,536,647 
Western 1,357,355 
Braniff 1,183,072 
Continental 1,142,213 
Northeast 680,173 


E 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 


Source: CAB Carrier Traffic Statistics. 
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EAL Exhibit No. 2101 
Page 1 of 1 


Fastern Are Lives, Inc. 
SCHEDULE PATTERN 
Year Envine June 30, 1965 
Westbound 
202 


B-727 
F/E 


Miami 7:00A 
(EST) 

Tampa 743A 
(EST) 8:10A 

New Orleans 8:23A 
(CST) 855A 


Dallas 10:06A 
(CST) 10:35A 
Fort Worth 10:48A 
(CST) 
Eastbound 
B 
B-727 
F/B 
Fort Worth Lv 
(CST) 
Dallas Ar 
(CST) Lv 7:25A 
New Orleans Ar 8:33A 
(CST) Lv 9:00A 
Tampa Ar 
(CST) Ly 
Miami Ar 11:32A 
(CST) 


Note: Flights 202, 205, 206 and 207 effective March 1, 1964. 
Flights A & B effective March 1, 1965. 
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EAL Exhibit No. 2214 
Page 1 of 1 


Eastern Am Lives, Inc. 


COMPARISON OF EASTERN AND BRANIFF 
HISTORIC IDENTITY IN CITIES AT ISSUE 


Total 


1,899,053 
317,967 
2,810,353 
1,096,251 
98,345 
632,996 
6,854,965 


New Orleans 
St. Petersburg 
Tampa 

Total 


Percent of Total 
Ratio of EA to BN 


Passengers 


Braniff Eastern 


Year 195612 


634,985 Ae 
60,879 

1,771,081 
375,076 

Seis 79,417 
aa 408,616 

744,445 2,634,190 


48,581 


10.9% 38.4% 


3.5 


Year 1959 


Total 


1,161,381 
211,406 
2,724,735 
582,426 
83,057 
437,073 
5,200,078 


(RMP (000) 
Braniff 


239,174 
20,033 


26,845 


286,052 


5.5% 


Eastern 


1,746,524 
201,409 
70,616 
308,568 
2,327,117 


44.8% 
8.1 


SS 


Dallas 

Ft. Lauderdale 
Ft. Worth 
Miami 

New Orleans 
Tampa/St. Pete. 


Total 
Percent of Total 
Ratio of EA to BN 


2,218,150 
67,650 
298,120 
2,850,390 
1,080,620 
912,850 


7,427,780 


748,730 
18,400 


1,439,700 
46,740 322,600 
ets 438,830 


857,190 
11.5% 


2,219,530 
29.9% 
2.6 


Year 1960 


1,383,731 
51,836 
196,171 
2,785,024 


575,414 


629,062 


5,621,238 


323,116 


18,137 


23,475 


364,728 
6.5% 


19,046 
1,357,097 
182,871 
308,007 


— 


1,867,921 
33.2% 
5.1 


eee 


2,379,240 
246,070 
2,879,860 
1,077,720 
899,710 


New Orleans 
Tampa/St. Pete. 


790,500 
51,940 

1,447,760 
324,290 
418,960 


47,580 


1,539,940 
162,055 
2,813,906 
577,153 
613,155 


373,150 
15,918 


24,989 


1,365,937 
184,770 
296,702 


SSeS 


Total 
Percent of Total 
Ratio of EA to BN 


7,482,600 


$90,020 2,191,010 


5,706,209 


414,057 
7.3% 


1,847,409 
32.4% 
4.5 


213 X (March 1-14 plus September 17-30). 
Source: Competition Among Domestic Air Carriers, 


FPS d¥s'o dOl't L0zvVa/SoNa 
d0E?€ SLNG/SONd = FS F d6S:3E 9=VSE*L cozVa/eoINa 
voet TANA/SOSNE E89. Vee's YOO'T ad Va/sosnd SUBsIIO MON OL 


ee:9 «d8I'@ «dSF*G «= SSLAAN/OEZVO 
8I:¢ 82:8 = dOL' TT. L03Va/cONG 
81:9 d8ItzZ  YOO?IT OTZMAN/2200 
d0Zi0t dos‘ eLNa/SsoNd@ 08:9 voe€  Vo0's cosld/ozevN —- Banqsisjog "jg /eduvy, of, 


979 
EAL Exhibit No. 2304 
Page 1 of 2 


oF eg VOErr dst g F2LMN/083VN 
£39 dte'6 dot L03Va/SONd 
ze9NG = Fes d6S*L dos? 80 ered /Fsvn 
CFS dSFie v00:8 80ZMN/082V 
dSe:It d0e'é fLNA/S9NA = 489 d20'F Voeil SosVa/eoINd 
VLFIIL =VOet TLNd/s9SNd LS d9Eisl = ¥08*S OOLAN/OSZVN wey OL 
punoqyseq 


Owty “av “AT "SON 1491 oul, ayv ‘aT “SON 143I,T so[npeyog Jeauag 
pesdeyg pesdely 


suoljeuU0g yluvig pesodolg 1(#96T Aseniqag) Burysixq 
(gt ‘OL ‘S “b ‘SANE SHGIEXG 07 18}9NqQOxT) 
SNOLLOUNNOD DNILSIXGU HLIA. SHOIAMUS UMANAC 
adusod0ud SwalWINVUud AO NOSIUVdNOD 


‘ONT ‘SANITY UlY NUAISVOT 


‘opInpy eulpITy TBIOWO {TOTS “ON NANA Iva 's-dNa Nar” +eomog 
*s10p1O 8, pavog oy} Lq O8Bd STY} UL PozTLOYIN oq P[NOD 4BY} Sad1A109 uodn pesodut 
SUOT}OII}S91 OY} JapuN pezeiedo oq jou Pinos yYysIY 4By} SB poz}ITO (roreryy-s8]]8q-1940eq) 9 “ON W4SIp PTV pesodoig 


“(1OzT “ON HQIXA IY 09g) worjesedo ut ootasos BPLLOL.{-svxoJ, WoysEq [NF SouNssyY + 


eo 8 8=6aee'e = dose S9INd/9LNE 
28:€ «= dLO'ST_— VOR?6 OONE L0'F  dzorzr Vass oona/z0sva sue MON WOLT 


Page 2 of 2 


os:9 «=6ase'e «= dS0°F €200/FIIVE 
SO'g¢ = dg0'G = 00°2 SZoo/LISVa 
oz:g¢ «= dogtZE_- Yoe*6 6200 /62LA\N. 
SOING/QANA 85:  dZ0ist OTs OONa/Z0zvVa Binqssojog “ig /eduvy wos 


980 
EAL Exhibit No. 2304 


82:9 Vere = ASTI 6ezvnlos'id 
01:9 «= d0F?6 = dOS*S «= SFTAAL/STZAAN 
seg aso?g = dO'T S200 /901 Va 
die:8 ZONG/ZANGE =89:9 )«=—s dd BFS VOS*G szevN/ollva 
dee'6 S9ING/QENE SE:9 dOS'sl VSI'8 6200/006'1d 
2078 OONE 3072 d20?st WOOL oOgNd/202va yuury Woy 
punog seas, 


owt, IV ‘aT ‘SON 943tLT oul y, ay “aT ‘SON 14SILT sopnpayog 190auag 
pesdeyg pesdsiq 


suolzoINUEg yrusig posodoig 1(#96T 4aBnigaq) Zunsixy 


(et ‘OT ‘GS ‘F ‘SANE SHQIEXG 0} [8}9NqGex7) 
SNOILOANNOO DNILSIXA HELIA SHOIAUAS UAANAC 
aNSOdOUd SAHINVUA JO NOSIUVdNOO 


‘ONT ‘SUNITT uly NuaLsvoy 


s 


(1010) 
22 


1010 
CAB Docket No. 7984 et al. 


EAL Exhibit No. T-1 
Page 10 of 17 


F. Eastern’s Historical Interest And Identity In The 
Traffic And At The Cities On The Route Will Assure Better 
Development Of The Services By Eastern. 


As shown by Exhibit EAL-2214, Eastern has carried 
from two and one-half to three and one-half times as many 
passengers as Braniff at the cities on the route. For ex- 
ample, in 1956, Eastern carried 2,634,190 passengers into 
and out of Dallas, Fort Worth, Miami, New Orleans, St. 
Petersburg and Tampa, whereas Braniff carried only 
744,445. The ratio was 3.5 to 1 in Eastern’s favor. It is 
true that by 1960, Eastern carried 2,191,010 whereas 
Braniff’s total had increased to 890,020 and Eastern’s ratio 
was 5.2 to 1. Mowever, that decrease in Eastern’s pas- 
sengers reflects the adverse effect of the multiple new com- 
petitive authorizations in the intervening years. Neverthe- 
less, Eastern’s advantage is still most substantial. Thus, 
among its passengers at cities to be served by the route, 
Eastern will have a tremendous public interest advantage 
over Braniff. It is known to more travelers and its adver- 
tising and promotional materials, and its schedules and 
timetables, will have far greater exposure to the potential 
users of the route than would be the case with Braniff. 
These figures also reflect that Eastern has, naturally, a 
greater knowledge of the markets. All these things will 
mean a more effective development of the route by Eastern 
than could be expected of Braniff. 


It should also be noted that Eastern has an historic 
identity in serving the cities on the route, and the route 
itself, which Braniff could never approach. Eastern has 
been serving South Florida and the Gulf Coast since the 
early 1930’s. In South Florida, Braniff has little identity. 
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At New Orleans, it began operations many years after 
Eastern and has never approached Eastern’s identity. 
Eastern carries more than 8.7 times as many New Orleans 
passengers as Braniff. 


Equally important, moreover, in the matter of identity 
with the route and the traffic to be served is the fact 
that Eastern has actually operated the route for almost 
three years, will have operated the route for more than 
three years before this case will be decided, is firmly estab- 
lishd on the route and at all stations to be served, has 
carried up to January 31, 1964 more than 200,000 pas- 
sengers on its flights serving the route, and is carrying 
9,500 passengers per month over the route at current traffic 
levels. In any comparison of identity in the markets, East- 
ern has advantages 
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which, in my opinion, strongly compel continued authoriza- 


tion of Eastern over the route. 

Finally, I must point out that Eastern’s interest in the 
traffic of the route greatly antedates that of Braniff. 
Eastern was the original historical carrier serving Florida- 
Texas traffic. 


24 
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Excerpt from Brief of Eastern Air Lines, Inc. to 
Examiner Robert L. Park, dated April 30, 1964 
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. Baton Rouge . Mobile 

. Beaumont/Port Arthur . New Orleans 

Dallas . Ocala 

Daytona Beach . Pensacola 

Fort Worth . San Antonio 
Gainesville . Sarasota/Bradenton 

. Lafayette/New Iberia . Tallahassee 

Lake Charles . Tampa/St. Petersburg 
. Melbourne . Vero Beach 

. Miami/Ft. Lauderdale . West Palm Beach 


SOMNA AP w!NPE 


rr" 


Eastern has brought new service to points entirely with- 
in the area of this reopened proceeding having a total 


population of 8,478,700 as compared to Braniff’s proposal 
to bring new service to nine points with a total population 
of 6,155,500 (EAL-T-1, p. 7). 


Braniff’s disregard of, and inability to satisfy, the re- 
gional needs of the route are further illustrated by its 
proposal for Fort Worth. Fort Worth is not only a sepa- 
rately named point on the route, but is also its western 
terminus. Nevertheless, Braniff shows (BNF-2) no service 
for Fort Worth except through Dallas and accordingly 
makes no allowance for Fort Worth station costs (BNF-3, 
p. 6). Braniff testified that all of its proposed Dallas/Fort 
Worth schedules would serve the area through Dallas (Tr. 
95). Eastern will serve Fort Worth (EAL-2101). 


The regional needs of the route will not be satified by 
the service proposed by Braniff. The needs of the route 
can best be served by Eastern as demonstrated by Eastern’s 
past record and commitments for the future. 
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C. Eastern’s Historical Interest in the Traffic and Identity 
at the Cities on the Route will Insure Better Development 
and Service. 


Eastern, in addition to its advantage of having had the 
experience of operating the Florida-Texas route for almost 
three years and having served over 200,000 passengers on 
the route (EAL-T-1, p. 2), has the advantages of a long 
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historical identity in the cities on the route and interest 
in the traffic moving over the route. 


In 1956 Eastern carried three and one-half times as 
many air passengers at the six points on the route as did 
Braniff. In 1960, despite Eastern’s loss of historic traffic 
to new competitors, Eastern still carried two and one-half 
times as many passengers as Braniff at the six points 
(EAL-2214). 


Eastern has a history of serving the cities on the route 
that cannot be approached by Braniff. Eastern has been 
serving South Florida and the Gulf Coast since the early 
1930’s. Braniff has little identity in South Florida, even 
to this date. Braniff’s witness, Vice-President Robertson, 
readily admitted (Tr. 123) “that Braniff has had no ex- 
perience operating a Florida route comparable to the one 
for which it is here applying.” At New Orleans, Braniff’s 
operation is antedated by Eastern’s services by many years 
and has never approached Eastern’s in importance. East- 
ern presently carries almost nine times as many New 
Orleans passengers as does Braniff (EAL-T-1, p. 10). 


That means Eastern is and will be better known than 
Braniff to the air travellers in the cities on the route. 
With Eastern’s greater identity, more people in the cities 
will be familiar with Eastern’s schedules and timetables, 
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advertising and promotional materials and with service 
over the route. 


D. Eastern Will More Effectively Promote the Route and 
Will Develop More Trafic Than Braniff. 


In addition to having a better understanding of, and abil- 
ity to promote the route, gained from its substantial ser- 
vice experience and years of historic identity, Eastern has 
committed itself to spend more and make a greater effort 
in advertising and promoting the route than Braniff. That 
will be true despite the fact that, as an entirely new carrier, 
Braniff logically should have higher initial promotional and 
advertising costs. 
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Introduction 


This proceeding involves two applicants—Braniff Air- 
ways, Inc. (Braniff) and Eastern Air Lines, Inc. (Eastern). 
Public convenience and necessity for the route in question 
previously has been established, and the single issue for de- 
cision is ‘‘whether Eastern or Braniff should be selected to 
operate the route between Miami/Fort Lauderdale, Fia., 
and Fort Worth, Tex., via St. Petersburg-Clearwater and 
Tampa, Fla., New Orleans, La., and Dallas, Tex.’’” 


The Board in the original proceeding selected Eastern to 
operate the route, variously known as the Texas-Florida 
or Texas-Southeast route.2 Upon judicial review at the in- 
stance of Braniff, the Court set aside the award to Hast- 
ern and remanded the case to the Board for further find- 
ings concerning Eastern’s selection over Braniff.* Follow- 
ing the judicial remand the Board invited the views of the 
parties concerning the nature and type of further pro- 
ceedings.* Thereafter, by Order H-20129, dated October 
28, 1963, the Board decided to reopen the proceeding for 
further hearings limited solely to the selection issue. 
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Eastern inaugurated operations over the route in June 
1961 pursuant to the certificate issued to it by the Board’s 
original decision. After issuance of the Court’s mandate, 
the certificate award was rescinded. Eastern has, however, 


1 Order E-20129, October 28, 1963. The present proceeding has been con- 
sidered by the Examiner as a continuation of the original proceeding rather 
than ono properly falling within the authority delegated to examiners to 
render final decisions, Accordingly, this initial decision provides for the 
filing of exceptions and briefs to the Board rather than petitions for discre- 
tionary review. 


2 Southern Transcontinental Service Case, 33 C.A.B. 701 (1961). 
3 Braniff Airways, Inc. v. C.A.B., 306 F. 24 739 (1962). 
4 Order E-18730, August 23, 1962. 
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continued such operations under exemption authority which 
remains in effect until final determination by the Board in 
the remanded proceeding.® 


The usual procedural steps have been completed, a hear- 
ing has been held, and briefs to the Examiner filed.* 


The Board’s Original Decision 


In the original Southern Transcontinental Service Case 
the Board made various awards designed to meet trans- 
continental and certain regional air travel needs from 
Florida through the southern and southeastern tier of 
states to California. When the Board reached the question 
of picking a carrier to operate the Texas-Southeast route, 
it eliminated all applicants 
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except Braniff and Eastern and, for reasons stated in its 


opinion, selected Eastern.” 


The Board concluded that neither carrier had a signifi- 
cant edge in terms of quality of service to the public and 
historic interest in the traffic to be served. It found two 


5 Ibid. 


6In addition to the applicants, the parties to the proceeding are: civic 
parties, City of Colorado Springs, Colorado, and Colorado Springs Chamber 
of Commerce (Colorado Springs), City and County of Denver and Denver 
Chamber of Commerce (Denver), City of Dallas, Tex., and the Dallas Chamber 
of Commerce (Dallas), City of Fort Worth, Tex., and the Fort Worth 
Chamber of Commerce, Greater Miami Traffic Association, City of Lubbock, 
Tex., and Lubbock Chamber of Commerce (Lubbock), City of New Orleans 
and the Chamber of Commerce of the New Orleans Area, City of Oklahoma 
City, Okla., and the Oklahoma City Chamber of Commerce (Oklahoma City), 
City of Tampa, County of Hillsborough, Hillsborough County Aviation Au- 
thority and Greater Tampa Chamber of Commerce (Tampa parties), Tulsa 
Chamber of Commerce (Tulsa), and the Commonwealth of Puerto Rico; car- 
rier intervenors, Continental Air Lines, Inc., (Continental), Delta Air Lines, 
Inc., (Delta), National Airlines, Inc., (National), and Trans World Airlines, 
Inc., (TWA); and the Bureau of Economic Regulation (Bureau). 


7 Southern Transcontinental, supra at pp. 730-736. 
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primary considerations in Braniff’s favor: (1) Braniff 
could provide more one-carrier benefits for beyond-area 
travelers than Eastern, and (2) Braniff has a substantial 
need for additional long-haul high-density markets for 
effective integration and use of jet equipment in order to 
strengthen its competitive position. These were only some 
of the factors to be weighed, however, and the Board em-, 
phasized that ‘‘it is important to consider the overall im- 
pact which the present decision will have on both carriers 
as well as the relative economic position of Eastern in 
relation to other carriers, such as American, United, and 
TWA, with whom it must compete.’ 


The Board was of the view that the diversion of revenues 
resulting from the various authorities granted in the pro- 
ceeding would not be sizeable or crippling for either car- 
rier, although the greatest relative impact would be on 
Eastern. Factors pointed to by the Board as having a 
particularly adverse effect on Eastern were: (1) Eastern’s 
worsening financial position in recent years, (2) the prob- 
able diversionary effect of the United-Capital merger, (3) 
curtailment of Eastern’s traffic 


1464 


opportunities by reason of the competitive awards made in 
its paying markets during the preceding five years, and 
(4) the disappointing lack of growth in the Florida market, 
one of Eastern’s richest markets. 


The essence of the Board’s decision selecting Eastern is 
to be found in the following quotation from the opinion: 


“Tt is the cumulative effect of these many factors 
and the steadily decreasing opportunities for growth 
available to one of our larger carriers, whose services 
are vitally important to a substantial segment of the 
traveling public, which are of concern to the Board. 


8 Id. at 735, 
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We are convinced that the competition between car- 
riers required by the Act cannot be preserved if the 
economic position of any of the trunks, whether classi- 
fied as a Big Four or a nonmember Big Four, is per- 
mitted to deteriorate in relation to the other trunkline 
carriers with which it is required to compete. Main- 
taining the strength of Eastern is of substantial im- 
portance in our ultimate goal of preventing imbalance 
in the size of carriers that are expected to compete 
with each other. Eastern competes in many markets 
with American, TWA, and United and yet its relative 
economic position in relation to those carriers is de- 
clining. Eastern’s profit position has also shown a 
sharp decline since 1955, a situation which gains added 
importance in view of the fact that American, one of 
Eastern’s chief competitors in many of its eastern 
markets, continues to enjoy healthy growth. For these 
reasons, we find that the selection of Eastern to oper- 
ate the Dallas/Fort Worth-Florida route would best 
serve the public interest.’” 


Upon judicial review Braniff challenged not only the 
selection of Eastern for the Texas-Southeast award but 
also the selections made by the Board for the transconti- 
nental Florida-California and regional Texas-West routes. 
The Court found no error as to the latter two awards. 
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Also, the Board’s conclusion that the public convenience 
and necessity require the Texas-Southeast route was not 
questioned or disturbed. However, the Court found that 
the Board had made inadequate findings in the process 
of selecting Eastern over Braniff for the Texas-Southeast 
route. The Court held in effect that the Board’s findings 
were insufficient to permit it to review the correctness of 


9 Id. at pp. 735-736, 
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‘the Board’s determination that Eastern required the route 
because of a need to strengthen its relative position with 
respect to the other Big Four carriers. Accordingly, the 
Board’s order was set aside to the extent it awarded the 
Texas-Southeast route to Eastern and the case remanded 
to the Board for further findings on the selection issue.”° 


The matter of selection is now to be determined on the 
basis of the fresh record developed in this remanded 
proceeding. 


The Texas-Southeast Route as Operated 


The Board’s original decision establishing the public 
convenience and necessity for the route deals extensively 
with the cities served and no detailed reiteration is re- 
quired. It is sufficient to note that, individually and 
collectively, the on-route points possess the economic char- 
acteristics which lend inherent strength to an airline 
' operation. All of the cities involved are large with exten- 
: give metropolitan areas and each is a substantial generator 
of air traffic. 
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The authorization of the route brought significant bene- 
fits for the traveling public. Passengers moving between 
the Dallas/Fort Worth and Tampa/Miami areas were pro- 
vided direct one-carrier single-plane service for the first 
time. The result was also to authorize competitive services 
for Delta between New Orleans and Dallas and for National 
between New Orleans and the Tampa/Miami area. 


A comparison of the origination and destination passen- 
ger traffic between the on-route cities for representative 
periods is set forth in the following tabulation :* 


10 Braniff Airways, Inc. v. C.A.B., supra. 


11 Tho calendar years 1960, 1962 and 1963. Traffic between Miami/Fort 
Lauderdale and Tampa/St. Petersburg-Clearwater not included. 
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1960 1962 1963 


Dallas/Fort Worth and: 


Miami/Fort Lauderdale 16,880 19,650 22,740 
New Orleans 42,720 54,680 67,690 
Tampa/St. Petersburg- 
Clearwater 5,690 6,180 7,230 
New Orleans and: 


Miami/Fort Lauderdale 31,540 34,690 37,220 
Tampa/St. Petersburg- 
Clearwater 15,160 15,650 17,050 


Since the inauguration of Eastern’s service on June 11, 
1961, traffic over the route has exhibited a steady and 
healthy growth, which was particularly accentuated fol- 
lowing the introduction of straight jet service. To date, 
Eastern has transported well in excess of 200,000 passen- 
gers between the on-route cities. The annual traffic flow 
is illustrated by data for 
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the year ended September 30, 1963, which show that in 
that period Eastern had a total of 92,261 on-flight 
origination-destination passengers. This traffic has in- 
creased to a monthly total of about 10,000 passengers, as 
indicated below: 


On-Flight O & D 
1964 Passengers 


January 9,548 
February 9,244 
March 10,344 
April 11,061 
May 10,302 
June 9,764 


12 This total includes some 10,292 passengers for Orlando and West Palm 
Beach which are off-route points. 
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Despite the fact that it is substantially outscheduled by 
Delta and National in the on-route competitive markets, 
Eastern’s share of the total traffic, while still relatively 
small, has developed to the point where it represents effec- 
tive competition. For the first six months of 1963 East- 
ern’s participation factors were 21 percent between New 
Orleans and Tampa, 15 percent between New Orleans and 
Miami, and 20 percent between Dallas/Fort Worth and 
New Orleans. In the Dallas/Fort Worth-Miami and 
Dallas/Fort Worth-Tampa/St. Petersburg-Clearwater mar- 
kets, where there is no direct competitive service, Eastern 
carried in this same period 73 percent and 85 percent of 
the traffic, respectively. 


Eastern has provided piston, turbo-prop, and pure jet 
service over the route. Service was inaugurated with three 
round trips daily utilizing 
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Lockheed Electra aircraft in first-class configuration. All 
flights served the on-route cities and some schedules in- 
volved service to off-route Florida points, such as Orlando 
and West Palm Beach."* In July 1961 one of the Electras 
was hijacked, whereupon the service continued with two 
daily round trips through October 31, 1961. On November 
1, 1961, a DC-7B round trip was added which provided 
the first daylight coach service over the route. In April 
1962 DC-7B aircraft also were substituted for the two 
Electra round trips and operations continued on this basis 
until June 1962, when the flight engineers’ strike closed 
down all of Eastern’s operations.” 


18 Theso percentages are based on both local and connecting traffic, and 
Eastern’s share would be reduced in some markets if only local traffic is 
considered. 

14Gervice in conjunction with this route was discontinued at West Palm 
Beach in November 1963 and at Orlando in February 1964, 

15 As tho result of tho strike, Eastern’s entire operations were suspended 
from June 23, 1962, to September 12, 1962. 
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With the resumption of service in October 1962 pure jet 
service was introduced over the route for the first time. 
This service consisted of one Boeing 720 round trip daily, 
with two additional round trips being provided in DC-7B’s. 
Starting in January 1963 service was reduced to two daily 
round trips, one operated with the Boeing 720 and the 
other with either DC-7B’s or Electras. 


Eastern’s present pattern of service, which became effec- 
tive March 1, 1964, is shown in Appendix A. As noted, 
the service consists of two round trips operated with 
Boeing 727 jets in first-class and coach configuration. 
About 69 percent of the total seats are in jet coach. West- 
bound, the 


1469 
schedule pattern provides an early morning and early 
afternoon departure from Miami to Dallas via New Orleans, 
with the morning flight also serving Tampa and Fort 


Worth. In the eastbound direction, there is a forenoon 
flight from Fort Worth to Miami via Dallas and New 
Orleans and a late afternoon departure from Dallas for 
Miami with intermediate stops at New Orleans and 
Tampa."® 


Because of the nature and composition of the Texas- 
Southeast route it possesses relatively favorable operating 
characteristics. To illustrate, for the nine months ended 
September 30, 1963, operations over the route bettered 
Eastern’s system average in terms of such indices as 
length of passenger haul and aircraft hop, fare per passen- 
ger, passengers per departure, and yield per revenue 


16 Fort Worth, the western terminal of the route, has been served through 
Greater Southwest International Airport on flights also serving Dallas through 
Love Field, 12 air miles away. It was originally provided service by Eastern 
on all flights but the service has been reduced to one round trip daily. Load 
factors in and out of Fort Worth have been uneconomic, ranging generally 
between 1 percent and 7 percent. 
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passenger-mile. The break-even load factor was 45.8 per- 
cent compared to 52.5 percent for Eastern’s entire system. 


As might be reasonably anticipated, Eastern experienced 
some losses during the initial phases of its operations. The 
carrier’s undisputed estimates show a net loss for the 
1961-1962 period of $841,000 on a fully allocated cost basis. 
For the same period, considered solely from the stand- 
point of added costs, these operations made a net contri- 
bution of $321,000 to Eastern’s system. 
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With the advent of pure jet service the operations clearly 
became profitable by any standard of measurement. After 
allowance for fully allocated costs, the end result of Hast- 
ern’s estimate of profit and loss for 1963 is a gain of 
$657,000 from the operation of B-720 aircraft and a loss 
of $221,000 associated with the DC-7B’s, for a net system 


contribution of $436,000. If only added costs are con- 
sidered, the net contribution during this period totaled 
$1,504,000. 


Braniff takes the position that Eastern has not aggres- 
sively developed the Texas-Southeast route. It points par- 
ticularly to Eastern’s performance over competitive 
segments and to the alleged delay in introducing coach 
service and pure jet equipment. The carrier intimates 
that the current B-727 schedules were motivated, at least in 
substantial part, by the imminence of this proceeding. 


In view of Eastern’s financial difficulties in recent years, 
its shortage of jet equipment, the debilitating effect of its 
1962 strike, and similar considerations, there is no con- 
vineing basis for legitimate criticism of Hastern’s past 
performance. While improvements are usually possible 
with the benefit of hindsight, the fact is that traffic over 
the route has been increasing; completion and on-time 
performance factors generally have been good; pure jet 
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service and ample coach service are now provided; and, as 
previously indicated, Eastern’s participation in competi- 
tive markets has at least reached effective levels. Braniff’s 
contentions in this regard are not of sufficient substance to 
have real significance in the resolution of the matters at 
issue. 


1471 
Proposals of the Applicants 


On-route service. Both applicants submitted proposed 
schedules for the future forecast year ending June 30, 
1965.17 If Eastern is the successful applicant it intends 
to continue its present two B-727 round trips and, in addi- 
tion, to operate a third B-727 round trip beginning March 
1, 1965, or sooner if the traffic warrants. Westbound, 
the additional schedule would provide an all-coach flight 
departing Miami at 11 p.m. for Dallas via New Orleans. 
The new flight eastbound would consist of an early morning 


departure from Dallas serving the same points in the 
reverse direction. With the third round trip in operation, 
74.3 percent of the total available seats would be in coach 
service. The net effect of the three schedules would be to 
provide three round trips serving Miami, New Orleans, 
and Dallas and one round trip for Fort Worth and Tampa 
to and from other points on the route. 


Braniff’s proposal contemplates connecting service com- 
plexes that would feed traffic to and from other points on 
the carrier’s system. These generally consist of Texas, 
Oklahoma, and Colorado points on Braniff’s routes radiat- 
ing out of Dallas/Fort Worth, on the west, and South 
American points served out of Miami by the Braniff- 
Eastern interchange, on the east. Because of the physical 
location of the Texas-Southeast route, its addition to 
Braniff’s system would provide a bridge connecting other 


17 See Appendix A. 
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Braniff operations which extend beyond both the east and 
the west terminals. 
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The typical initial schedules submitted by Braniff are 
predicated on feed-in flights over present routes serving 
Dallas/Fort Worth, which would be operated for the most 
part by BAC-111 twin-engine jet aircraft. Twelve of the 
BAC-111’s ordered by the carrier are expected to be in 
operation by the summer of 1965 and will replace the car- 
rier’s existing four-engine piston aircraft. The Braniff 
connecting flights shown in Appendix A represent advanced 
planning schedules for 1965 which deviate from or supple- 
ment present schedules in some respects. 


As far as the Texas-Southeast route itself is concerned, 
Braniff’s plans generally envisage three daily round trips 
in Boeing 720 aircraft, with morning, midday, and early 
evening departures from each end of the route." Approxi- 
mately two-thirds of the total available seat-miles would be 
operated in coach service. Under Braniff’s schedule pat- 
tern, Dallas/Fort Worth-Miami would receive three round 
trips; two round trips would be provided New Orleans to 
Dallas/Fort Worth and to Miami; and Tampa would be 
included on one round trip also serving the other on-route 
points. One of the Dallas/Fort Worth-Miami flights in 
each direction would be operated nonstop, and the east- 
bound nonstop would constitute part of a single-plane 
through service between Denver and Miami stopping at the 


18 Although Fort Worth is the western terminal point of the route and 
Dallas is a separate intermediate point, Braniff does not propose separate serv- 
jce at each of these points through its own airport. Rather, its schedules 
call for service to ‘‘Dallas/Fort Worth’’, which would be provided through 
Love Field at Dallas. 
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single intermediate point Dallas/Fort Worth.’ No change 
in existing fare levels is proposed by Braniff in the event 
that it is selected to provide the service. 


A comparison of the on-route schedule proposals of the 
applicants indicates some differences, particularly in the 
jet equipment to be used and the service to be rendered at 
New Orleans and Fort Worth. In addition, one or both 
of the applicants claim superiority on the basis of such 
considerations as better plans for advertising and publicity, 
greater public identity in the markets involved, or allegedly 
inferior past performance by the other. 


On the question of advertising and publicity, Braniff 
proposes to allocate $227,336 which represents its system 
average for such expense of 2.75 percent of passenger 
revenues. Hastern, on the other hand, has budgeted $300,- 
000 to stimulate service over the route and asserts that 
Texas-Southeast traffic would benefit additionally from the 
carrier’s accelerated program to promote the B-727 over 
its system generally.” 
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With respect to past performance, as already seen, Braniff 
is critical of Kastern’s operations over the Texas-Southeast 
route; and Hastern asserts that Braniff would not be a 


19 Flight 63, Appendix A. This flight, together with westbound Flight 60 
from Miami to Denver via Dallas/Fort Worth and Now Orleans, represents 
the only single-plane through service proposed by either applicant. Whether 
Flight 63 could be so operated within the restrictions applicable in this 
proceeding is in dispute. See the section entitled ‘‘Restrictions’’, infra, 
p. 53. On brief (p. 9) Braniff asserts that if Flight 63 were precluded by 
certificate restriction, it would provide an online connection with the samo 
ground time in Dallas/Fort Worth. 


20 Eastern’s orders for the B-727 total 40 aircraft to date. Some are now 
being operated, as over the Texas-Southcast route, and the carrier is in the 
process of receiving the balance. Should Braniff receive the award, it intends 
to acquire two additional used B-720’s, with a total investment of about 
$8,000,000 required to place them in service, 
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keen competitor because of its alleged failure to compete 
effectively in markets comparable to the Dallas/Fort 
Worth-New Orleans segment, notably the Nashville-Wash- 
ington and Nashville-New York segments where Braniff 
and American compete. The matter of public identity 
works in Eastern’s favor in south Florida where the carrier 
is firmly entrenched, whereas Braniff no doubt would have 
a similar advantage in the Dallas area which is the carrier’s 
home territory. 


Schedules are necessarily transitory in nature and are 
not in and of themselves a reliable criterion for selection. 
And the differences in the proposals here for on-route 
services are not sufficiently significant to weight the scales 
appreciably for either applicant. Similarly, the other 
claims of advantage in route development are in the realm 
of gilded arguments which offer no sound basis for afford- 
ing a preference. The record is clear that either applicant 
possesses the requisite abilities and resources effectively 
to promote, develop, and serve the traffic over the route. 


One-Carrier Benefits. One of the most significant con- 
siderations in resolving selection of carrier issues is the 
availability of backup or beyond segment traffic for a pro- 
posed operation. This factor is of importance not only 
because such traffic will lend strength in support of maxi- 
mum frequencies between on-route points, but also be- 
cause of the one-carrier benefits that may be provided for 
the convenience of beyond segment passengers. From the 
standpoint of the traveling public, the true measure 
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of benefit is the number of passengers to be advantaged, 
particularly those who will receive new useable one-carrier 
service for the first time.” 


21 The civic interests offering evidence at the hearing were Denver, Fort 
Worth, Lubbock, Oklahoma City, and Tulsa, Pertinent facts concerning these 
cities are sot forth in Appendix B, Amarillo and Colorado Springs also 
filed statements of position. 
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In the present case either applicant would provide new 
single-carrier and single-plane service between the on- 
route cities of Miami/Fort Lauderdale and Tampa/St. 
Petersburg-Clearwater, on the one hand, and the Dallas/ 
Fort Worth area, on the other hand. In addition, by rea- 
son of their existing route structures both carriers can 
provide new one-carrier beyond segment services for the 
public. With the exception of the limited single-plane 
schedules proposed by Braniff for Denver, the one-carrier 
service would take the form of connecting service at an on- 
route point. While the public benefits are less in the case 
of one-carrier connections than with single-plane service, 
there nonetheless are decided advantages over a two-car- 
rier service. By the nature of things, connections are 
easier to establish and keep if made on an online rather 
than an interline basis. Problems inherent in scheduling 
arrivals and departures at connecting points in order to 
reduce layover time, in determining the intermediate points 


to be served, in balancing equipment use, and in assuring 
proper handling of baggage and other aspects of the 
traveler’s 
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needs, can be avoided or minimized when the responsibility 
rests with one, rather than two, managements. If effec- 
tively scheduled and maintained, new one-carrier connecting 
service can represent a significant improvement in the con- 
venience and utility of air transportation, as well as a 
distinct stimulant to air travel.” 


The first one-carrier connecting service which Eastern 
could provide for beyond segment passengers would bene- 
fit principally traffic flowing between Dallas/Fort Worth 
and Eastern’s Gulf Coast cities (through New Orleans) 


22 A case in point is found in the testimony of Lubbock, noted in Appendix 
B, concerning a 200 percent increase in Lubbock-California traffic after the 
institution of useable one-carrier connecting service by Continental. 
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and Florida points south of a line from Jacksonville to 
i Mallahassee (through Tampa). The primary individual 
markets would be Dallas-Dothan, Mobile, Pensacola, Talla- 
' hassee and West Palm Beach; and between the Florida 
points of Miami and Tampa and Baton Rouge, Beaumont- 
Port Arthur, Lake Charles and Lafayette-New Iberia. 
Based on data for the calendar year 1963 the largest 
generators among these city pairs were Dallas-Mobile and 
Dallas-Pensacola, with passengers per day in each direc- 
tion of 4 and 1.6, respectively.” 
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The markets beyond the western terminal of the route 
that might be benefited by new onecarrier service from 
an award to Braniff are shown in its proposed schedules 
(Appendix A). The carrier does not claim that any sig- 
nificant traffic would flow over the Texas-Southeast route 
from points north and east of Kansas City. The same is 
true of points south of Dallas and Fort Worth, except 
for Austin and perhaps some of the San Antonio traffic. 
Braniff’s real reliance is upon Denver, Oklahoma City and 
Tulsa, with supplementary support from Amarillo, Austin, 
Colorado Springs, Lubbock, Wichita, and Wichita Falls. 
In contrast to the maximum of 4 daily passengers each 
way for any individual Eastern beyond segment traffic 
flow, in 1963 Denver alone produced over 13 O & D pas- 
sengers in each direction to and from the on-route points 


28 Eastern would also be able to provide one-carrier service between San 
Juan, Puerto Rico, and New Orleans and Dallas/Fort Worth via Miami, 
markets which in 1962 produced approximately 7 passengers per day in each 
direction. The same is true for Orlando-New Orleans and Orlando-Dallas/ 
Fort Worth, which in 1963 had 12,560 O & D passengers. However, any 
Eastern operations between these point pairs would represent competitive 
rather than new single-carrier service, since Delta now conducts jet operations 
nonstop between San Juan and New Orleans and beyond to Dallas and Delta 
or National provides service in the Orlando markets, The Commonwealth of 
Puerto Rico, although an intervenor in this proceeding, did not appear in 
support of Eastern, nor does Eastern specifically propose connecting service 
for Puerto Rican traffic. 
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of Tampa and Miami.* For the three points of Denver, 
Oklahoma City, and Tulsa combined, in the same year the 
total was about 2514 such passengers each way. 


A comparison of the domestic markets in which new one- 
carrier service might be provided by Braniff and Eastern 
is contained in Appendix C. The tabulation sets forth the 
origination and destination traffic for 1960—the year pre- 
ceding the inauguration of service by Eastern—and for 
the 
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calendar years 1962 and 1963. Excluded from the detail 
of the table are passengers (1) between on-route or on- 
segment points that would receive first one-carrier service 
from either applicant, and (2) between city pairs produc- 
ing less than 100 passengers annually in 1962. 


As shown by the table, Eastern has five markets involv- 
ing beyond segment points and on-route cities which pro- 
duce more than one daily passenger in each direction. In 
contrast, Braniff has 14 such markets which in the aggre- 
gate are substantially larger.> In terms of total trafiic, 
based on 1963 figures, Braniff has almost a 4 to 1 advantage 
in traffic moving between beyond segment points and on- 
route cities. If considered from the standpoint of total 
beyond segment and on-route passengers that could receive 
the benefits of new single-carrier service, during the same 
year the ratio favoring Braniff was approximately 1.7 to 1. 


The mere existence of this reservoir of backup traffic 
does not mean that it would move on a single-carrier basis 


24 At times in the past Denver-Miami has been provided a single multistop 
round trip with twin-engine equipment by the Braniff-Eastern interchange 
via the interchange point Memphis. However, the interchange flight no 
longer serves Florida, apparently because of insufficient local traffic support. 
Seo Order E-20026, September 20, 1963; Official Airline Guide, August 1964. 


25In 1963 O & D passengers in the five Eastern markets totaled 6,560 as 
compared to 34,740 passengers in the 14 Braniff markets. 
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: by either carrier. The extent of participation is dependent 
upon a number of things, not the least of which would be 
- the quality and maintenance of connecting schedules, the 
degree of competitive service over the beyond segments, 
the amount of circuity involved in the one-carrier service, 
and the availability of attractive alternative routings. 
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Considerations of this sort might well prevent Braniff 
from sharing in the beyond segment traffic to the full extent 
it anticipates. Braniff has trunkline competition over many 
of its Midwest beyond segments that would feed into the 
Texas-Southeast route, such as that of Continental from 
Amarillo, Lubbock, and Colorado Springs to Dallas, and 
American between Dallas and Oklahoma City and Tulsa. 
The prospects of Braniff carrying a substantial number of 
passengers between Austin and the on-route Florida points 
by way of Dallas are minimized by the mileage penalty 
which would be involved in comparison to the more direct 
routing via Houston. Further, Braniff’s forecast of 90 
percent participation in Denver-Miami traffic may be un- 
realistic in view of the frequent two-carrier jet service via 
Chicago now used by over 80 percent of the traffic. While 
the Chicago routing is 335 miles more circuitous than an 
operation over Dallas, fares are identical and in many 
instances elapsed times compare favorably with Braniff’s 
proposed schedules.” 


Notwithstanding qualifications of this nature, the fact 
remains that Braniff could provide new useable single- 
carrier service for a substantially greater number of pas- 
sengers than could Eastern. By reason of the longer haul 
generally involved for Braniff beyond segment 


26In August 1964 there were the equivalent of at least 334 daily round 
trip two-carrier jet flights with stops only at Chicago for connections, as well 
as a variety of additional jet connecting services involving one to three addi- 
tional intermediate stops. Official Airline Guide. 
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passengers, a comparison on a revenue passenger-mile 
basis would show a still greater edge favoring Braniff. 
And even giving effect to adjustments advanced by Eastern 
in measuring comparative one-carrier benefits, its pas- 
senger total would approach no more than 75 percent of 
that for Braniff.*” 


Eastern has attempted to minimize Braniff’s advantage 
in beyond segment traffic by distinguishing between such 
traffic to and from cities within the immediate Texas-Flor- 
ida area and that which is attributable to more distant 
points on Braniff’s routes—a ‘beyond segment’? but 
‘within area’? concept. Since the preponderance of points 
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which might be benefited by Eastern lies in Florida and 
along the Gulf Coast, it claims preference on the basis 


27 These adjustments would reduce but not eliminate Braniff’s advantage in 
beyond segment traffic. One possible adjustment would be the addition of 
some 30 point pairs involving primarily smaller cities such as Gainesville, 
Ocala, Melbourne, Sarasota/Bradenton and Vero Beach, where the annual 
traffic amounts to less than 100 passengers. Since these traffic flows are rela- 
tively minor and widely dispersed among numerous smaller points, they havo 
little significance for present purposes. Further, most of these points are 
ones at which Eastern is secking to be relieved of its obligation to provide 
service. See f.n. 52, p. 45 infra. 

Eastern would also include traffic moving between two beyond segment 
points via the Texas-Southeast route, viz., San Antonio-Orlando. However, no 
substantial benefits are likely in such markets in view of the multiple connec- 
tions that would be necessary. For example, in the fourth quarter of 1963 
there were 390 San Antonio-Orlando O & D passengers. Of this total Eastern 
carried 40 all the way. 

Eastern also asserts that it could provide new useable one-carrier service 
in the San Antonio-Tampa and Miami markets. Here again, the facts do 
not show that Eastern has participated substantially in this traffic. In the 
fourth quarter of 1963 the O & D passengers moving between these points 
totaled 2,430, with 310, or less than 13 percent, being transported by Eastern 
on a single-carrier basis. If, as Braniff asserts, it would equalize fares for 
San Antonio via the Dallas and Houston gateways should it be selected, the 
prospects for either carrier providing effective one-carrier service in these 
markets should not be materially different. 
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' of an asserted ability to provide better and more extensive 
regional services. 


The distinction urged by Eastern is an artificial one. 
"Traditionally the Board has not attempted to compart- 
' mentalize its evaluation of beyond segment benefits. As 
pointed out initially, this is so because only by considera- 
‘ tion of all backup traffic will an accurate view be obtained 
‘ not only of the total traffic available to support maximum 
frequencies between on-route points but also of the full 
' sweep of public service benefits which would result from 
' selection of particular applicants. That the Board does 
not cast its treatment of the matter in so narrow a mold 
' Gs best illustrated by its approach to the problem in the 
' original proceeding. There, in measuring beyond segment 
benefits, the Board considered fully both the ‘‘within area’ 
' beyond segment traffic and that available by reason of 
' Braniff’s Midwestern and South American routes.” 


The advantages asserted by Braniff for beyond Miami 
traffic do not rest upon considerations of new one-carrier 
service but upon the benefits allegedly to be gained from 
route integration. Braniff’s Midwest-South American 
passengers now receive one weekly round trip over the 
Houston gateway, whereas there are 8 weekly round trips 
operated by the Braniff-Eastern interchange to and from 
South America through Miami. The Texas-Southeast 
route would provide Braniff with a means of connecting 
Dallas 
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and Miami and thereby afford Braniff Midwest-South 
America passengers additional opportunities for con- 
necting service. 


Braniff’s contentions are not persuasive in view of the 
nature of the service and the relatively meager traffic to be 


28 Southern Transcontinental Case, 33 C.A.B. 701, 730-736 (1961). 
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benefited. In March 1962 there were only 7 daily pas- 
sengers each way between the 10 Midwestern and 9 South 
American points involved; in September 1962 the figure 
was 6.6. About one-half of the total in each instance was 
Dallas traffic which could be handled equally well for con- 
nections at Miami by Eastern, Braniff’s South American 
interchange partner. In addition, there is a comparative 
wealth of alternative services available, either by Pan 
American through Houston or by connections with other 
carriers serving South America and Miami. Although 
there might be some additional convenience for Braniff 
South American passengers originating or terminating be- 
yond Dallas, in the overall picture it is slight at best. It 
does not represent a significant factor favoring Braniff’s 
selection. 


Forecast Operating Results. The Bureau and both of 
the applicants presented estimates of operating results for 
the year ending June 30, 1965, using varying assumptions 
and forecasting techniques. The differences have no 
present significance, for either applicant could operate the 
Texas-Southeast routes at a substantial profit. 
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Braniff’s estimate of available passenger traffic includes 
both on-route points and its anticipated beyond segment 
traffic movements over the route. Using fiscal 1963 origina- 
tion and destination traffic as a base and giving effect to 
growth and generation factors, the carrier foresees a total 
origination and destination market in 1965 exceeding 
450,000 passengers. Applying judgment participation fac- 
tors to individual markets, and after allowance for con- 
necting traffic, Braniff’s share is estimated at 128,927,117 


29 Midwestern points—Amarillo, Dallas, Denver, Fort Worth, Kansas City, 
Lubbock, Oklahoma City, Omaha, Tulsa and Wichita; South American points 
—Asuncion, Balboa, Bogota, Buenos Aires, Guayaquil, La Paz, Lima, Rio de 
Janeiro and Sao Paulo. 
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‘revenue passenger-miles and 139,332 passengers, over 40 
percent of whom would be beyond segment passengers 
‘moving over the route. With these passenger revenues 
‘and the other revenue attributable to the proposed opera- 
tion, a net operating profit of $1,717,000 is forecast on a 
fully allocated basis. The profit would be $2,936,000 if 
only added costs are considered. 


Eastern’s estimate is constructed from the year ended 
June 30, 1962, on the basis of on-route revenues. With al- 
lowances for growth and interline connecting traffic, the 

' earrier predicts a total market for the future year of close 
‘to 274,000 online passengers. Using judgment factors to 
‘ measure its participation, Eastern estimates its share to 
be 92,619,318 revenue passenger-miles and 118,957 pas- 
sengers. Offsetting costs against total revenues for the 
route produces a net operating profit of $1,143,000 on a 
' fully allocated cost basis or $2,565,000 on an added cost 
basis. With an adjustment of $202,000 for beyond-flight 
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‘ or off-route revenue, the profit is increased to $1,345,000 
or $2,767,000, respectively.” 


In view of the traffic movement over the route in excess 
: of 10,000 passengers monthly now being experienced by 
Eastern, the passenger revenue forecasts of both carriers 
' probably are overly conservative. Whatever may be the 
_ precise level of the future traffic, a net annual operating 
' profit in the neighborhood of $1,500,000 is reasonably fore- 
seeable for either applicant, and the Texas-Southeast route 
would constitute a significant source of strength for both. 
Although the route might be somewhat more productive 


30 Because of the differences in the methodology employed, the Bureau 
forecasts more passenger revenues for Braniff and Eastern and slightly lower 
indirect operating costs than are estimated by either applicant. The result is 
that by the Bureau’s analysis the route is even more favorable from a profit 
standpoint than foreseen by the carriers themselves. 
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for Braniff because of its advantage in backup traffic, rela- 
tive profitability as between carriers is not in itself a con- 
sideration entitled to appreciable weight in any compara- 
tive evaluation of the applicants. 


Diversion 


An essential ingredient in the Board’s finding of public 
convenience and necessity for the Texas-Southeast route 
was the conclusion that the public benefits from establish- 
ment of the new service outweighed any adverse effects 
upon carriers theretofore participating in the traffic 
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movement. The question of impact on other carriers is 
here important only in the relative sense—that is, whether 
there are differences in anticipated results which might 
form a basis for preferring one applicant over the other. 


The principal carriers concerned—Continental, Delta, 
and National—and the Bureau introduced estimates of 
probable diversion during the future forecast year. A 
comparison of the actual diversion foreseen is set forth 
below: 


From By Braniff By Eastern 


Continental 
Bureau 
Continental 

Delta 
Bureau 
Delta 

National 


Bureau 
National 
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' According to the carrier’s estimates, Braniff would divert 
about $1.8 million more in revenues than Eastern, whereas 
under the Bureau’s forecast the spread would be reduced 
to approximately $304,000. 


As is usual in cases of this kind, the discrepancies in the 
estimates are due to the varying assumptions made and 
techniques utilized. Both Braniff and the Bureau assert 
that Continental’s forecast is substantially overstated. In 

: addition, these same parties point out that the Continental 
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' and National estimates do not follow the ‘‘growth offset’’ 
theory normally employed by the Board.* 


Relative diversion should not have a material bearing on 
the outcome of this proceeding. If allowance is made for 
' offsetting revenues from normal growth, the actual com- 
petitive impact which Continental and National predict 
would be minimized by substantially reducing the dollar 
' amount of the net revenue loss. In addition, Continental, 
Delta, and National were all the recipients of significant 
route awards in the original proceeding which should more 
than compensate for any loss of revenues resulting from 
the selection of either applicant. In any event, while in 
the aggregate the three carriers would be somewhat more 
affected by a Braniff operation, any loss of revenues from 
the selection of either Braniff or Eastern would not be 
unduly large in relation to their total transport revenues 
and would not impair their ability to provide air transpor- 
tation services.*? 


81 This was tho method used by the Board in the original proceeding. 
Southern Transcontinental Service Case, 33 O.A-B. 701, 736-739 (1961). 


82 During the year ended December 31, 1963, domestic system transport 
revenues totaled $77,802,000 for Continental, $205,998,000 for Delta, and 
$110,012,000 for National, CAB, Air Carrier Financial Statistics. 
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The Need for Strengthening 


A focal point of the cases of both applicants is their 
relative need for strengthening, and in support of their 
positions each has submitted a 
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mass of comparative statistical data. Such comparisons 
are designed to measure not only the strength of the 
applicants with respect to each other but also their needs 
in relation to carriers of their respective classes and the 
trunkline industry generally.* 


Air carrier strength normally is to be found in economic 
opportunity, which in turn is basically dependent upon 
route structure. Among the more important measurements 
of relative economic strength traditionally employed by the 
Board are revenue miles flown, access to high density mar- 


kets, average length of passenger haul, and route density.™ 
Although there are points of strength and weakness for 
each carrier, the preponderance of these tests as applied 
to the applicants shows a greater need for route strength- 
ening on the part of Braniff. 


From the standpoint of sheer size of domestic route 
systems, the advantage overwhelmingly is with Eastern. 
In terms of such considerations as number of employees, 
cities served, revenue passenger-miles flown, available seat- 
miles, and passengers enplaned, Eastern is roughly 3 to 4 
times the size of Braniff. Thus the addition of a route 
such as that here in issue, with its favorable operating 


83 For convenience some of the more basic traffic and financial statistics 
are set forth in Appendix D. All comparisons in the tables and herein refer 
to domestic systems only unless otherwise indicated. 


34 See ¢.9., Southwest-Northeast Service Case, 22 C.A.B. 52, 57-58 (1955). 
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' gharacteristics, would have a greater relative systemwide 
impact on Braniff. 
1488 


As might be anticipated from the disparity in size, 
Eastern also has greater access to high density markets. 
' Wor the year 1962 Eastern had 32 city pairs in the top 100 
revenue passenger markets, representing 36.7 percent of 
the total traffic, compared to the seven markets for Braniff 
- with 9.6 percent of the traffic; measuring the top 100 mar- 
' kets by revenue passenger-miles, the differential was 22 for 
Eastern (24.3 percent of RPM’s in top 100) to 6 for 
Braniff (4.5 percent). While Eastern has been affected 
' to a much greater degree in recent years by new competi- 
tion, so that a substantially greater percentage of its total 
revenue passenger-miles are flown in competitive markets 
than in the ease of Braniff, Eastern’s experience has not 
been out of line with that of the other Big Four carriers. 
In the second quarter of 1963, for example, 49.9 percent of 


Braniff’s revenue passenger-miles were in competitive 
markets compared to 51 percent for United, 63.6 percent 
for Eastern, 71.2 percent for American and 74.2 percent 
for TWA. 


With respect to route density, in the year ending Sep- 
tember 30, 1963, Eastern’s domestic routes produced 
roughly 24% times more revenue passengers per route mile 
per day than Braniff’s domestic system. By this particular 
measurement, in the period indicated Eastern ranked fourth 
and Braniff last among the 11 domestic trunklines. 


The data in Appendix D show graphically that the do- 
mestic route systems of both Braniff and Eastern are 
characterized by short stage lengths and short lengths of 
haul. In the past few years Braniff’s position has been 
generally the most unfavorable in the industry in this 
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regard, with Eastern close behind. Although improve- 
ments are desirable for both carriers, Eastern now has 
the superior comparative access to the relatively long haul 
markets which are essential economically to support the 
operation of jet aircraft. Looking again at the top 100 
city pairs, and considering markets 800 miles or more in 
length which would be the ones most suitable for jet opera- 
tions, in 1962 Braniff had only two such markets measured 
in terms of revenue passengers and four on the basis of 
revenue passenger-miles. The corresponding numbers for 
Eastern were 12 and 15, respectively. By this comparison 
Eastern’s markets represented 41.6 percent of the pas- 
sengers and 24.7 percent of the revenue passenger-miles in 
the top 100 markets as contrasted to 4.1 percent of the pas- 
sengers and 3.5 percent of the revenue passenger-miles for 
Braniff. In each instance Eastern ranked fourth and 
Braniff last among the domestic trunks.* 


Although more recently Braniff has lagged behind some 
of the small trunklines in degree of profitability, the carrier 
has operated at a profit for the last 14 consecutive years 
and has paid dividends to its stockholders in each of the 
past ten years. In contrast, Eastern generally prospered 
throughout the postwar era to 1959, but since 1960 has 
experienced 
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a serious deterioration in its profit position. The carrier’s 
cumulative loss before taxes for the 1960-1963 period 
totaled $73,279,439. With a 1963 loss (before special items) 


35 Braniff has compared its segments of 800 miles or longer (excluding 
operations south of Balboa) with those of Eastern’s entire system and makes 
this same point in a variety of ways. As of February 1964 Eastern had 
anywhere from 4 to 6 times more jet segments, jet nonstop flights, and jet 
nonstop seats than Braniff. 
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' on its domestic system of $19,884,000, Hastern was the only 
domestic trunk except Northeast which failed to show an 
operating profit in a year of general traffic resurgence.*® 
' this decline in Eastern’s fortunes has meant a substantial 
reduction in stockholder equity and has given Eastern the 
highest industry operating ratio, next to Northeast. 


Aside from its financial reversals which are not shared 
by the remaining carriers in its class, Eastern places great 
emphasis on other indications of a general deterioration 
in Eastern’s position in relation to the Big Four carriers. 
- The principal one is that Eastern has not kept pace with 
_ American, TWA, and United in either traffic or revenue 
growth. In revenue passenger-miles, between 1955 and 
1959 the other Big Four carriers experienced a growth of 
: 40.6 percent compared to 35.4 percent for Eastern; between 
1959 and 1963 the comparable percentages 
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were 25.3 percent to 5.1 percent for Eastern; and for the 
entire 1955-1963 period Eastern’s growth was 42.2 percent 
as compared to 76.2 percent for the remaining Big Four. 
In operating revenues, American, TWA, and United had 
an increase of 102.3 percent between 1955 and 1963 com- 
pared to 61.8 percent for Eastern. The same type of 
analysis shows an even greater disparity in growth rates 
between Eastern and Delta, National, Northeast and North- 


36 The emphasis throughout has been on the domestic systems of the appli- 
cants. Generally speaking, in recent years the financial operating results 
internationally have been somewhat more favorable for Eastern, as indicated 
by the following comparison of net income before special items from inter- 
national and territorial operations: 


1961 1962 1963 
Braniff (—)$766,000 (—)$1,358,000 (—)$1,107,000 
Eastern (—)$ 3,000 $1,076,000 $ 228,000 
CAB, Air Carrier Financial Statistics. 
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west, the four carriers which are Eastern’s major com- 
petitors among the small trunks.” 


While Eastern has been at a relative disadvantage in 
these respects, the results cannot be accepted uncritically. 
Eastern ranked fourth among the Big Four carriers in 
total revenue passenger-miles in 1945, with 19 percent of 
the total domestic revenue passenger-miles of the Big 
Four; despite its smaller growth rate, it maintains that 
same relative position today. Also, there are indications 
of recent improvements on this score. As shown in Ap- 
pendix D, between 1960 and 1963 Eastern has had a growth 
of approximately 16 percent in revenue passenger-miles 
and 19 percent in overall domestic transport revenues, 
growth which in both categories was greater than that ex- 
perienced by American. Further, the significance of East- 
ern’s position as compared to other Big Four members 
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is dependent in part upon the degree of competition be- 
tween them. The facts show that a substantially greater 
percentage of Braniff’s competitive revenue passenger- 
miles has been operated in competition with American, 
TWA, and United than in the case of Eastern.** 


If comparative rank and growth among carriers of their 
respective classes are to be utilized as a test, then Braniff’s 
claim, except for the consideration of relative profit posi- 


37 Eastern also relies upon statistical comparisons with Pan American, de- 
signed to show that Eastern suffers by comparison with the traffic and revenue 
growth of that carrier. In view of the purely domestic nature of the route 
in issue, considerations of this sort have no real significance for present 
purposes. 


38In 1962, 82.2 percent of Braniff’s total competitive revenue passenger- 
miles involved competition with the Big Four as contrasted to 35.8 percent 
for Eastern. Employing the measure of total revenue passenger-miles, in- 
cluding both competitive and noncompetitive markets, 29.3 percent were 
operated in competition with American, TWA, and United by Eastern and 
31.1 percent by Braniff. 


(1493) 
59 


tion, has equal if not greater validity. Using revenue pas- 
senger-miles as the measurement, Braniff has not experi- 
enced nearly the growth of most of the other small trunk- 
lines. In 1945 Braniff was the sixth ranking trunk, second 
only to Northwest among the small trunklines. Delta was 
about equal in size, while National produced about one- 
third and Continental approximately one-fourth as many 
revenue passenger-miles as Braniff. By 1963, however, 
Braniff’s relative position dropped to ninth, or fifth among 
the seven smaller trunks. Delta’s revenue passenger-miles 
were 2% times those of Braniff, National’s one-third more, 
and Continental totaled only slightly less than Braniff. On 
the basis of revenue passenger-miles for the 12 months 
ending September 30, 1963, compared to the benchmark 
years of 1938, 1945, 
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1958, and 1960, Braniff had the smallest percentage gain 
in traffic of any of the smaller trunkline carriers. 


Most of these comparisons carry over in relation to the 
industry generally. As has been seen, only Eastern and 
Northeast now maintain substantial loss positions in the 
domestic trunkline industry. Since 1955 Hastern has had 
the smallest percentage growth of all trunklines in revenue 
passenger-miles. However, the other Big Four carriers 
generally share the lower industry positions in this regard, 
a result which has been due at least in part to the Board’s 
action in strengthening and expanding the systems of some 
of the smaller trunks in this period. In other significant 
respects, such as total revenue passenger-miles flown, ac- 
cess to the top 100 revenue passenger-mile and revenue 
passenger markets, overall transport revenues, and route 
strength as measured by density, Eastern has maintained 
its position as number four in the industry whereas Braniff 
ranks at or near the bottom of the spectrum. 
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From all of the foregoing, certain general conclusions 
are readily apparent. Braniff’s domestic routes are rela- 
tively short haul in nature, a deficiency that is shared by 
Eastern’s domestic system. However, as far as long-haul 
high-density segments suitable for economic and efficient 
utilization of jet aircraft are concerned, the greater need 
for expanded opportunities is clearly that of Braniff. 
While Eastern does have the short haul problem, its pre- 
dominant requirement is for improvement in its profit 
position. All of these considerations must be weighed and 
balanced in determining where the ultimate public interest 
lies. 
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Both applicants belittle their own future competitive 
prospects in an effort to bolster their cases for the addi- 
tional strength that would be afforded by the route in 
issue. However, the record does not support the conclu- 


sion that this is a last frontier for either carrier. Braniff 
and Eastern each has unexploited opportunities for growth 
within their present route structures. Both are applicants 
for substantial new route awards as, for example, between 
the Southwest and the Pacific Northwest. Eastern has 
been successful in eliminating numerous small and rela- 
tively unproductive points from its system, and if history 
is a reliable guide, further actions of this nature are prob- 
able. Elimination of significant competitors, such as in 
the New York-Florida market, would provide meaningful 
strengthening for Eastern. On the other hand, substantial 
improvements in Braniff’s international system may in 
time result from the various Board proceedings now con- 
sidering U. S. flag service in Latin America. While any 
conclusion as to what the future may bring is, of course, 
speculative, there is no persuasive basis for a conclusion 
that the route systems of either carrier are so confined and 
the possibilities for healthy growth so limited as to make 
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the Texas-Southeast route their last feasible opportunity 
for expansion. 


Conclusions 


Effect of Eastern’s Interim Operations. Unlike the 
normal case involving choice of carrier to operate a new 
route, the Board is here faced with a situation in which 
Eastern, one of the two applicants, has been in operation 
over the precise route in issue for approximately three 
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years—first under a certificate subsequently invalidated 
following judicial action, and then pursuant to exemption 
authority pending a fresh determination of the selection 
question in the remanded proceeding. These circumstances 
require the exercise of care to assure that no prejudice 
results in the selection process from the fact of past and 
present operation. 


Eastern’s position is essentially twofold. First, the 
carrier asserts that the initial determination to be made 
is whether the Board’s original decision selecting it was 
correct when rendered, and in arriving at that judgment 
there is to be considered only evidence properly available 
to the Board at the time of the original decision in 1961. 
Should the decision be supported by this standard of 
measurement, as Hastern says it is, the carrier claims that 
such a conclusion will ‘‘re-affirm’’ that Eastern was issued 
a valid, permanent certificate, with the result that ‘‘Hastern 
must be held to be in the same footing as if its certification 
had never been appealed’’*® and therefore entitled to a 
preference as the historical operator of the route. It is 
only in the event that the original decision is not vindi- 
cated on this basis that the facts and circumstances con- 
cerning Eastern’s interim operations over the route come 
into play. Secondly, as an alternative line of argument, 


39 Eastern’s brief to the Examiner, p. 36. 
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Eastern maintains that if such facts and circumstances 
are to be considered, then in making the ultimate selection 
weight must be given to factors tending to establish an 
equity for the carrier in the route, such as the number of 
employees devoted to it, the effect on Hastern’s investment 
and future prospects, etc. 
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This approach to the question for decision evidences a 
basic misconception of the nature and purpose of this pro- 
ceeding. The problem at hand is not one of searching 
for—or plugging—loopholes in the Board’s original deter- 
mination on the basis of the evidence then available. 
Rather, what is involved is a de novo determination of the 
entire selection question, unfettered by that which has 
gone before. 


The Board in ordering these further proceedings was 
under no illusions on this score. Of the several alterna- 
tives available to it after judicial remand, the Board could 
have taken the course, urged at that time by Eastern, of 
issuing a further opinion solely on the then existing record 
without further hearing, briefs, or argument. However, 
the Board deliberately chose not to do so, primarily for 
the reason that in view of the lapse of time since the 
original hearing in 1959 ‘‘* * * the public interest would 
best be served by bringing the record up-to-date through 
further evidentiary hearings before finally disposing of 
the carrier selection issue.”’* By deciding to rest its 
ultimate determination upon a current record rather than 
solely on what may have transpired in the past, the Board 
already has bolted the door Eastern now seeks to enter. 


Eastern’s contention that it is entitled to a preference 
because of its operating status over the route is otherwise 
without merit. It is true that in remanding the Board’s 
order selecting Eastern, the Court did not decide that 


40 Order E-20129, October 28, 1963. (Emphasis supplied.) 
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the Board’s selection of Eastern was erroneous or unsup- 
ported by the evidence but only that the Board had not 
articulated findings sufficient to permit the Court to review 
the correctness of the Board’s determination. Nonethe- 
less, the effect of the Court’s decision was to set aside the 
Board’s order making the award and to require rescission 
of Eastern’s certificate. Eastern’s subsequent operations 
under exemption authority have been conducted not as a 
matter of right but at the sufferance of the Court and the 
Board, in order to assure that there is no disruption of 
service to the public pending issuance by the Board of a 
legally adequate and dispositive decision. 


The facts to be gleaned from Hastern’s operations over 
the Texas-Southeast route pertaining to such matters as 
traffic, revenues, costs, etc., are economic facts of life that 
cannot be ignored in assessing the needs of the public. 
Also, they must be considered in evaluating probable future 
results, since actuality is always to be preferred to fore- 
casts which are not necessarily rooted in reality. How- 
ever, it does not follow that the experience gained by 
Eastern gives it preferred status when it comes to selec- 
tion of carrier. On the contrary, to so conclude would be 
highly prejudicial to Braniff and inconsistent with basic 
concepts of fairness in the comparative evaluation of ap- 
plicants. 


This is not an entirely new problem for the Board, and 
under substantially similar circumstances it has held that 
operations pursuant to exemption authority pending de- 
cision resulting from a judicial remand are not properly 
entitled to any weight on the issue of selection of car- 
rier. In the original Milwaukee-Chicago-New York Re- 
striction Case,“ the Board 


4111 C.AB. 310 (1951). 
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selected Capital to render Cleveland-New York nonstop 
service. However, since the Board had also concluded 
that there was room for only one carrier and it had failed 
to hear and comparatively consider the competing applica- 
tion of Northwest, upon judicial review the award to Cap- 
ital was set aside on Ashbacker grounds and the proceed- 
ing remanded to the Board.** There, as here, Capital was 
given exemption authority to continue providing the serv- 
ice pending decision in the remanded proceeding. 


After further hearing the Board again selected Capital, 
without specific discussion of Capital’s interim operations 
in connection with its evaluation of the comparative merits 
of the competing applicants. However, through adoption of 
the findings of its Examiner, the Board had this to say: 


‘‘One further matter which should be disposed of at 
this time relates to the weight which should be ac- 
corded to Capital’s traffic experience while conducting 
the Cleveland-New York nonstop service pursuant to 
exemption authority granted by the Board subsequent 
to the cancellation of the certificate authority awarded 
to Capital in the original proceeding. 


“In this connection, it would be manifestly unfair, 
if not legal error, to consider as a moving factor in the 
selection of a carrier revenues received by Capital or 
the extent of the success—or lack of success—that has 
been experienced during the period Capital performed 
the New York nonstop service by reason of the Board’s 
exemption. The temporary authority granted by the 
Board operated to meet an urgent need of the public 
convenience and necessity. While the order did recite 
the possibility of financial loss and inconvenience to 
Capital with the attendant dissipation 


42 Northwest Airlines, Ino, v. C-A.B., 194 F. 2a 339 (1952). 


65 


1499 


of promotional and other efforts expended in the de- 
velopment of service, it is apparent that such consider- 
ations were solely for the purpose of maintaining the 
status quo and to obviate any wasteful loss in the event 
Capital were to be subsequently certificated. ‘The car- 
rier is not the donee of any vested rights by reason 
of the exemption authority granted to it and in the 
event the evidence points to the selection of a carrier 
other than Capital to be certificated, the latter has no 
standing to complain of loss of revenue or investment 
flowing directly from the operations conducted during 
the exemption period. On the other hand, the volume 
of traffic hauled, revenues, costs, ete., experienced by 
Capital during this period are nonetheless fully quali- 
fied factors to consider in appraising the overall needs 
of the public convenience and necessity. The Board 
has time and again considered in certificate cases 
traffic data experienced by a carrier while operating 
pursuant to an exemption. [footnote omitted] 


“<It would be completely unrealistic to suppose that 
the Board should close its eyes to very valuable and 
readily available statistics relating to actual opera- 
tions of a carrier and accept in their place prognosti- 
cations which, at best, are merely estimates and sub- 
ject to all of the errors inherent in such forecasts. 


‘< Accordingly, the traffic experience of Capital while 
operating the route under exemption authority is being 
considered in reaching the ultimate conclusions herein, 
not for the purpose of selecting a carrier but to evalu- 
ate all of the factors relating to the public convenience 
and necessity.’ * 


43 Reopened Milwaukee-Chicago-New York Restriction Case, 18 C.A-B. 586, 
609 (1954). 
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Eastern has attempted to escape the compelling logic of 
the foregoing decision on a variety of grounds. It argues 
that Capital’s award was invalid ab initio, as the carrier 
well knew, for failure of the Board to accord a competing 
applicant comparative consideration; here the Board’s 
selection of Eastern has never been found to be incorrect 
and is therefore 
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still presumptively valid, although, as the Court found, the 
Board was faulty in its expression. Further, Hastern dis- 
misses the Board’s findings concerning the effect of Cap- 
ital’s operations over the route under exemption authority 
as dicta, wholly unnecessary to its decision. 


Eastern’s arguments in this respect are not persuasive. 
They simply raise distinctions without material differences. 
Although the type of legal error found in the two situa- 
tions was different, the end result was exactly the same— 
invalidation of the initial award and rescission of the cer- 
tificate. Nor can the discussion of the weight to be given 
Capital’s interim exemption operations be classified as 
dicta, for the conclusions reached in the quoted findings 
are precisely the reasons why it was inappropriate for the 
Board to consider Capital’s interim operation of the route 
in making its findings on selection of carrier. Despite 
Eastern’s contentions to the contrary, the principles ex- 
pressed in the Reopened Milwaukee-Chicago-New York 
Restriction Case are equally applicable here. 


The Selection Process. The choice in this case must be 
made in a difficult practical setting. On the one hand: is 
the specter of Hastern’s serious financial reversals in re- 
cent years and its depressed profit position; on the other 
are the greater public service benefits in single-carrier 
service that could be provided by Braniff for beyond seg- 
ment passengers and its superior need for route strength- 
ening in the traditional sense. While award of the Texas- 


(1501) 
67 


Southeast route to Hastern would be of some assistance in 
helping to alleviate part of its problems, for the reasons 
that follow 
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it is concluded that from a long range standpoint the pub- 
lic interest in the development of a sound national route 
structure would best be served by the selection of Braniff. 


There is little to choose between the applicants by many 
of the selection of carrier criteria. Hither carrier is 
capable of providing good service to the public and both 
have the necessary abilities and resources effectively to 
promote and develop the route. Neither has an appreci- 
able edge in terms of historic interest in the traffic to be 
served.“ urther, for reasons already considered, com- 
petitive impact attributable to diversion of revenues from 
other carriers that would result from the selection of either 


applicant is not of decisional importance.* 


As discussed elsewhere in this decision, Braniff has a 
distinct advantage over Eastern in the backup or beyond: 
segment traffie which it could serve. Even after giving 
recognition and weight to considerations that might reduce 
the amount and value of beyond segment benefits, it is 


44 Eastern has certificate authority to provide service to all on-route points 
except Dallas and Ft. Worth, while Braniff has some operations at all points 
except Tampa/St. Petersburg-Clearwater. Although Eastern historically has 
had considerably more passengers at the on-route cities than has Braniff, this 
ig in substantial measure a reflection of the difference in size between the two 
carriers and has no meaningful relationship to traffic flows over the route 
itself. 

45 Similarly, the diversion from Braniff and Eastern as a consequence of 
other awards made in tho original proceeding is not sizeable, and the relative 
difference in impact on the applicants is not significant in the overall picture. 
Comparing the third quarters of 1960 and 1963, Eastern estimated the dollar 
loas at $104,780 for Braniff and $176,611 for Eastern. 
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clear that Braniff could provide new useable single-carrier 
service for a substantially greater number of passengers 
than could Eastern. This is a substantial and significant 
consideration favoring Braniff’s selection. 


Another pertinent factor to be weighed in the selection 
process is that of air carrier strengthening, and in the 
final analysis the key to decision is the proper meaning 
and application of this standard in the context of this 
case. It is well established that the ultimate goal to be 
achieved from strengthening is not individual carrier gain 
as such but the development of a sound national air trans- 
portation system.** Barring other public interest elements 
of overriding significance, the Board’s general policy has 
been to strengthen the route systems of smaller trunklines 
for the reasons, among others, that favorable route awards 
assist in providing a cushion against subsidy, in improv- 
ing abilities to compete effectively in the jet age, and thus 
in the long run benefit the national air transportation sys- 
tem as a whole. The emphasis has been on obtaining better 
balance within the industry by reducing the discrepancies 
in size between carriers. As the Board has put it, ‘‘It is 
vital, in our opinion, to so develop the national air route 
structure as to tend to decrease rather than increase the 
gap between the relative size of the Big Four carriers and 
the smaller trunks.’’*7 In modern day airline 


46 New York-Chicago Service Case, 22 C.A.B. 973, 978 (1955). 
47 Southwest-Northeast Service Case, 22 C.A.B. 52, 56 (1955). 
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economics, the most effective equalizer is the award to 
small trunks of routes which are of sufficient length and 
density for effective integration and use of jet equipment.‘® 


By the usual measurements Eastern’s domestic system 
is now 3 to 4 times larger than that of Braniff. An award 
of the Texas-Southeast route to Eastern would therefore 
increase rather than decrease the disparity im size. Braniff 
clearly has less access to, and a correspondingly greater 
need for, long-haul high-density segments suitable for eco- 
nomic and efficient utilization of jet aircraft on its domestic 
system. These considerations, coupled with the superior 
one-carrier benefits which it could provide, make a com- 
pelling case for Braniff’s selection. 


The nub of the problem is whether there are cireum- 
stances evident from Eastern’s need for financial strength- 
ening that override and outweigh the public interest con- 
siderations favoring Braniff. Were it apparent that East- 
ern’s reversals stem from an inherently weak route struc- 
ture that requires the particular new route mileage at 
issue here, this result might logically follow. However, no 
such showing has been made on the present record. 
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Insofar as Eastern’s difficulties may be route-connected, 
Eastern relies principally on two considerations: (1) the 


48 This was a prime consideration which prompted the Board to select 
smaller trunklines, notably Delta and National, over other applicants in the 
original proceeding. With respect to National’s Houston-West Coast exten- 
sion, the Board found no circumstances affecting the Big Four applicants, 
including Eastern, sufficient to deter National’s selection. It said: ‘** * * 
consideration of the relative strength of Eastern and National, and of their 
present relative need for additional productive long-haul route mileage, clearly 
dictates the choice of National rather than Eastern.’’ Southern Transcon- 
tinental Service Case, 33 C.A.B. 701, 728 (1961). It was only when the Board 
camo to tho Texas-Southeast route and a choice between Braniff and Eastern 
that the Board found the various factors evidencing a deterioration in 
Eastern’s position to be of controlling weight. 
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short haul nature of its routes, and (2) the extensive com- 
petition to which it has been subjected since 1955.4° As to 
the first, this is not a new development for Eastern but a 
route characteristic that has been with the carrier through- 
out its periods of general prosperity. There has been no 
abrupt turn of events indicating a drastic worsening of 
its position in this respect during recent years. In fact, 
steps have been taken and are underway which foreshadow 
ultimate improvement. 


Starting with the Eastern-Mohawk Transfer Case in 
1961 °° the Board has taken a series of actions directed at 
alleviating Eastern’s short haul problem. In that case 
Eastern transferred its smaller upper New York State 
points to Mohawk, a local service carrier. With the sub- 
sequent deletion of New Haven from its routes Eastern 
will be able to restrict its twin-engine operations to the 
area south of New York City.’ Deletion of other relatively 


unproductive points has been accomplished or is under 
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consideration, and according to Eastern’s own estimates, 
the cumulative result of these various proceedings would 
be to eliminate annual losses totaling somewhat under 
$2,000,000. While the Board may well find that the public 
convenience and necessity do not require all of the relief 
Eastern seeks, enough has been accomplished to date to 
indicate that in this manner the carrier will be able to 


49 Eastern refers primarily to route awards made by the Board in the 
Southwest-Northeast Service Case, 22 C.A.B. 52 (1955); Mew York-Florida 
Case, 24 C.A.B. 94 (1956); Great Lakes-Southeast Service Case, 27 C.A.B. 
829 (1958); and the St. Louwis-Southeast Service Case, 27 C.A-B. 342 (1958). 


80 Orders E-17382 and 17383, August 31, 1961. 


51 The Board ordered the deletion of New Haven in the New England Re- 
gional Airport Investigation, Order E-20901, June 5, 1964. However, the 
effectiveness of the Board’s order has been stayed until after the completion 
of judicial review proceedings which are now pending. 
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eliminate many loss points, to minimize its twin-engine 
operations, and to effect some significant increase in both 
its length of haul and length of hop.® 


As far as competition is concerned, there is no doubt that 
the authorization of competitive services in many of Hast- 
ern’s major markets since 1955 has constricted its traffic 
opportunities. Eastern’s exposure to new competition has 
been far more extensive than Braniff’s and greater than 
that experienced by other trunks in the comparable period. 
Eastern in effect characterizes the new competition as 
excessive and as a major, 
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if not the principal, cause of its financial decline. By com- 
paring its share of affected markets in 1955 with its par- 
ticipation in 1961, Eastern claims an annual loss of reve- 
nues to new competitors of about $63,000,000. 


Because of the numerous considerations other than the 
mere existence of competition that must be assessed in ar- 
riving at a judgment concerning Hastern’s participation, 
the carrier’s attempt to ascribe a dollar amount to the 
competitive influence is highly conjectural and largely 


82 Points referred to, and the approximate annual savings claimed by 
Eastern as shown by pertinent Board orders or the carrier’s pleadings, are 
as follows: Anderson, 8. C. (Docket 14629—$100,000) ; Brunswick, Ga. 
(Docket 14367—$21,000); Dothan, Ala. (Docket 14265—$17,000) ; Danville, 
Va, (Docket 15153—$276,000); Florence, S. C. (Docket 15151—$24,000) ; 
Florence-Sheffield-Tuscumbia, Ala. (Docket 12319 ¢t al.—$67,000) ; New Haven 
(Docket 13494 et al.—$222,000) ; Owensboro, Ky. (Docket 13602 et al.— 
$77,000—BER estimate) ; Savannah, Ga. (Docket 14386—$383,000) ; and points 
(Rome, Waycross, Macon, and Albany, Ga., and Ocala and Gainesville, Fla.) 
covered by an Eastern-Southern Airways transfer agreement (Docket 15150— 
$700,000). To date the Board has acted favorably on Eastern’s requests as 
to New Haven, Owensboro, Dothan, Brunswick, Savannah, and Florence- 
Sheffield-Tuscumbia, while the remaining proceedings are pending in various 
procedural stages. In addition, in the Board instituted Houston-New Orleans 
Local Service Investigation, Docket 13508, there are issues involving possible 
deletion of Eastern’s certificate authority at Lafayette/New Tberia, Lake 
Charles, Baton Rouge, and Beaumont/Port Arthur, which Eastern favors. 
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meaningless.** Moreover, there is no basis on this record 
for concluding that the competition of which Eastern com- 
plains is, in fact, excessive or otherwise not worth the 
price in terms of revenues diverted from Eastern and other 
previously authorized carriers. In each instance the com- 
petitive awards were made on the basis of findings that 
they were required by the public convenience and necessity. 
In each instance the Board in authorizing the new services 
also found that the benefits outweighed the effect on exist- 
ing carriers in the markets concerned, including Eastern, 
and that the resulting diversion would not be crippling for 
any carrier. If Eastern is being affected unduly or par- 
ticular competition is not warranted, then the matter should 
be dealt with directly and in specifics. In the 
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absence of the type of critical analysis which accompanies 
a direct approach to the problem, broad generalizations 
concerning the injurious effects of competition are not 
convincing. 


The pitfalls involved in placing undue reliance upon 
general allegations of excessive competition are illustrated 
by the recently concluded Competitive Trunkline Service 
Investigation, Docket 13926 ez al., in which the competitive 
situation over major routes between the northeastern and 
southern areas of the United States was reviewed.* The 
investigation was concerned essentially with operations re- 


58 There are numerous imponderables, such as the effect of strikes, the 
shortage of pure jet equipment, relative promotional efforts, comparative 
scheduling practices, etc, Further, Eastern has not considered the offsetting 
effect of route awards made to the carrier during the same period, vis., between 
New York and San Juan and Mexico City; Cincinnati-Miami; between 
Chicago and various points in the Carolina area; and between Chicago, 
Milwaukee, and Twin Cities. It should also be noted that Eastern does not 
purport to measure net effect, for no allowance is made for the costs that 
would be incurred in producing the ‘‘lost’’ revenues. 


54 Orders E-20892 and E-20893, June 3, 1964. 
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sulting from awards competitive with Eastern made in the 
Southwest-Northeast Service Case in 1950, a principal 
source of Eastern’s complaint and the area in which the 
' impact on Eastern of the United-Capital merger would be 
' particularly felt. The Board agreed with the conclusion 
of its Examiner that there was no need to reduce the multi- 
carrier authorizations over the routes in issue. Although 
' Bastern had a loss of $4,000,000 from the operation of such 
routes for the year ended June 30, 1962, it was found that, 
' due principally to general traffic increases, in the future 
the carrier should experience a modest profit. 


The short of the matter is that, so far as appears from 
this record, the deterioration in Hastern’s profit position 
cannot be attributed solely to its short haul problem, to 
its exposure to new competition, or to a combination of 
both. The facts developed here do not provide the basis 
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for a precise diagnosis of Eastern’s ills or an exact prog- 
nosis concerning its recovery. The most reasonable con- 
clusion is that Eastern has been beset by a series of diffi- 
culties, which collectively and in indeterminable amounts 
have contributed to its present plight. 


In addition to the influences of a short haul system and 
competition, one of Hastern’s main problems has been in 
equipment. Asa substantial user of the Lockheed Electra, 
Eastern, in common with other carriers, may have experi- 
enced some adverse effects from slow public acceptance of 
the aircraft after completion of the Hlectra modification pro- 
gram in 1961, about the time the carrier inaugurated opera- 
tions over the Texas-Southeast route. Of greater conse- 
quence has been Eastern’s pronounced shortage of pure jet 
aircraft. In:the entire period from 1959 through 1963 Hast- 
ern lagged far behind other trunklines in the percentage of 


55 Order E-20892, pages 12 and 26. 
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available seat-miles in pure jet equipment. The shortage 
was most critical in 1961 prior to receipt of 15 B-720’s and 
may not be completely relieved even after full delivery of 
40 B-727’s presently on order. However, Eastern’s ex- 
panding fleet of pure jets, with their reduced operating 
costs and increased passenger attractiveness, should be of 
substantial assistance to the carrier in its efforts to regain 
its historic position as a vigorous competitor. 


In addition, Eastern has been plagued to an inordinate 
degree by labor strife and unrest. In each of the years 
1958 through 1962 Eastern 
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experienced strikes or threatened work stoppages, culmi- 
nating in the flight engineers’ strike of 1962 which shut 
down the carrier’s operations for approximately three 
months. The net financial cost to Eastern of the labor 
difficulties in this period was in the neighborhood of $2414 
million. Although the financial effect may have been 
tempered to some extent by Mutual Aid Pact payments, 
inevitably there would be more intangible losses in cus- 
tomer and public relations, in employee morale, and in 
competitive position which take time to overcome. 


While Eastern’s financial difficulties remain: serious, 
there are signs which portend probable future improve- 
ment. The carrier is under the direction of new manage- 
ment which is effecting changes in route emphasis and 
introducing entirely new marketing concepts designed to 
develop and exploit traffic potential. By reason of a capital 
gain Eastern was slightly in the black (before taxes) for 
the first quarter of 1964 as compared to a net loss before 
taxes of $4,240,000 in the comparable quarter of 1963. 


Insofar as Eastern’s domestic routes themselves are 
concerned, as previously noted, some relief has been and is 
being afforded through elimination of smaller and un- 
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profitable points, and the carrier’s growing pure jet capa- 
bilities will increase its competitive effectiveness. Accord- 
ing to Eastern’s witness, the carrier’s extensive shuttle 
operations should be currently profitable with the $1 in- 
crease in fare recently granted by the Board. And if, as 
the Board has found, Northeast Airlines is not to 
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be renewed in the New York-Florida markets, Eastern will 
have a substantial source of additional strength.** 


In traffic and revenues, Eastern’s domestic system has 
been far from stagnant, and in the long run it should share 
along with other carriers the benefits of the general traffic 
resurgence. Bastern’s 16 percent growth in revenue pas- 
senger-miles and 19 percent increase in overall transport 
revenues in the 1960-1963 period places it third in rate of 
growth among the Big Four ahead of American. The 


earrier’s actual load factors, which declined steadily from 
1961 to about March 1963, are now again on the rise. Com- 
paring the first quarter of 1964 with the like months of 
1963, Eastern’s total revenue passenger load factors for 
its domestic operations increased 


56 According to Eastern’s estimates, elimination of Northeast as a com- 
petitor would result in a $6 million annual improvement in Eastern’s position. 
(New York-Florida Benewal Case, Docket 12285 et al.; initial decision of the 
Examiner, p. 10). Tho Board’s order declining to renew Northeast (Order 
E-19910) was remanded to the Board for further proceedings. Northeast 
Airlines, Ino. v. C.A.B., C.A. 1, Nos. 6220 and 6223, opinion rendered May 
8, 1964. : 

Apart from the Northeast situation, recently there has been some improve- 
ment of traffic in the Florida markets. In the 1957-1959 and 1957-1961 
periods revenue passenger-miles and revenue passengers in major Florida 
markets declined about 10 percent whereas total U. 8. traffic experienced 
growth. Between 1959 and 1961 the Florida markets were relatively 
static. However, a comparison of tho Florida traffe for the first six 
months of 1961 and the comparable period of 1963 shcws renewed growth 
of 9.2 percent in revenue passenger-miles and 9.9 percent in revenue 
passengers, which is approximately one-half the growth rate of total U. 8. 
traffic during the same period. 


(1511) 
76 


1811 


about 10 percent—from 48.0 to 53.0 in January, 50.5 to 
55.0 in February and 51.9 to 57.2 in March.” 


In summary, a weighing and balancing of all of the 
pertinent considerations calls for the selection of Braniff. 
The Texas-Southeast route fits logically with Braniff’s 
domestic system; Braniff has a superior need for addi- 
tional route mileage of the kind at issue which is capable 
of sustaining jet operations; and the public will benefit to 
a significantly greater extent from the selection of Braniff 
by reason of the more extensive one-carrier services which 
Braniff could provide for beyond segment traffic. Further, 
an award to Braniff would serve the general objective of 
reducing the disparity in air carrier size and achieving 
better balance within the industry. 


The necessity for improvement in Eastern’s profit posi- 
tion is plainly evident, and currently there are factors 
which hold promise for the carrier’s eventual rehabilita- 
tion. As serious as its financial requirements may be, the 
record does not establish that Eastern is so lacking in basic 
traffic and revenue strength as to provide it with a need 
for route strengthening through award of this particular 
route which overrides and outweighs the public interest 
considerations favoring Braniff. The mere fact that 
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Braniff has been able to operate at a profit, while Hastern 
has not, is not decisive. A carrier should not be precluded 
from seeking and obtaining that which it legitimately needs 


37 CAB, Air Carrier Traffic Statistics and Analytical Charts and Summaries. 
Current data reflect, of course, Eastern’s operations over the Texas-South- 
east route pursuant to exemption authority. However, such operations form a 
relatively small part of Eastern’s total. For the year ended September 30, 
1963, and assuming two jet round trips over the route, the Texas-Southeast 
route accounted for less than 2 percent of the available seat-miles, revenue 
passenger-miles, and total plane miles of Eastern’s domestic system and 
about 4.4 percent of its jet plane miles. 
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in the broader public interest because its has demonstrated 
an ability to live within its means. 


It is recognized that because of Eastern’s interim opera- 
tion of the route failure to select it represents a particu- 
larly difficult and unpalatable decision for the carrier. It 
would appear, however, that most of the loss to Hastern 
would be in its expectations and aspirations, which does 
not constitute a cognizable injury under the circumstances 
of this case. Beyond this, selection of Braniff should not 
result in significant disruptions or dislocations. By this 
point in time Eastern’s initial losses from service over the 
route should have been recouped, at least in substantial 
part. Further, there is no indication that any of Eastern’s 
employees would be adversely affected.** Finally, in view 
of Eastern’s historic jet equipment shortage, it is clear 
that the B-727 aircraft heretofore devoted to the Texas- 
Southeast route can be utilized advantageously on other 
portions of Eastern’s route system. 
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Restrictions. At the outset of this proceeding it was 
determined, without disagreement by the parties, that 
should Braniff prevail, the same general restrictions at- 
tached to Eastern’s certificate by the original award would 
be imposed on Braniff’s authority to the extent that they 
are applicable. In addition, there is the question of what 
“further conditions, limitations, or restrictions may be 
necessary to confine Braniff’s authorization within the 
scope of the original proceeding and to conform its opera- 


58 Eastern offered no evidence to this effect. As far as is shown by the 
record, Eastern was required to hire about 17 employees at Dallas and 
Ft. Worth and a lesser number of additional employees at other on-route 
points to sustain its interim operations, With a total payroll in excess 
of 19,000 employees, the normal forces of attrition should be more than 
adequate to prevent employee injury. Presumably any station and ground 
equipment at Dallas and Ft. Worth is of a type that is useable elsewhere, 
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should Braniff prevail, the same general restrictions at- 
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‘‘further conditions, limitations, or restrictions may be 
necessary to confine Braniff’s authorization within the 
scope of the original proceeding and to conform its opera- 


58 Eastern offered no evidence to this effect. As far as is shown by the 
record, Eastern was required to hire about 17 employees at Dallas and 
Ft. Worth and a lesser number of additional employees at other on-route 
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equipment at Dallas and Ft. Worth is of a type that is useable elsewhere, 
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tions to the type of Texas-Florida route found required 
by the Board.’’° 


It is clear that the restriction against turnaround service 
between New Orleans and other on-route points contained 
in the original award is equally necessary in the case of 
Braniff.°° Less clear, however, is the type of restriction 
that should be applied to Braniff’s operations between on- 
route and beyond area points. The controversy involves 
specifically Braniff’s projected Flight 63, which it proposes 
to operate between Denver and Miami/Fort Lauderdale 
via the single intermediate point Dallas/Ft. Worth. 
Braniff claims that such a flight is permissible within the 
issues as framed in this proceeding, while Eastern and a 
majority of 
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the carrier intervenors contend that, as a minimum, Braniff 
would be required to also make an additional stop at an 


intermediate on-route point between Dallas/Ft. Worth and 
Miami. 


Resolution of the problem as to beyond area restrictions 
involves essentially a question of construction. In con- 
sidering restrictions in its consolidation orders governing 
the original proceeding, the Board avoided the two ex- 


59 Report of Prehearing Conference, November 19, 1963, p. 3. 


60 Southern Transcontinental Service Case, 33 C.A.B. 701, 754 (1961) 
(condition 15); also ordering paragraph 5(1) of the subsequent exemption 
order issued for Eastern’s interim operations, Order E-18730, August 23, 
1962. 


61 The controversy arose as the result of a difference of opinion evident 
from Braniff and Eastern exhibits (BNF-2 and EAL-2304), At the hearing 
Braniff filed a formal Request for Ruling seeking inclusion in the record of 
both exhibits subject to ultimate resolution of the problem by the Board, 
while Eastern and others objected to the receipt of Braniff’s exhibit. Both 
exhibits wore received in evidence and final disposition of the Request 
reserved for the Initial Decision. In view of the conclusions reached herein 
it is unnecessary physically to exclude either exhibit. 
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tremes: that is, it decided not to litigate issues of unre- 
stricted beyond area services, and, on the other hand, not 
to impose at the threshold of the proceeding restrictions 
that would preclude all through service to and from points 
beyond the area under investigation.” The precise beyond 
area restriction established by the Board provided: 


«c* * * that any flights operated pursuant to the au- 
thority granted herein which originate or terminate 
outside the area of investigation shall serve at least 
one point in each of two of the following states: 
Florida, Georgia, Louisiana, Texas, and California 
** 9? (Order E-13132, par. 3) 
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This requirement was further refined as to Braniff by 
imposition of a point of entry restriction which required: 


“* * © that flights by Braniff between points on 
segment No. 2 of Route No. 9 north of the area of 
investigation and points within said area shall serve 
either Dallas or Fort Worth as one of the two required 
stops specified in the foregoing long-haul restriction 
* 2 (Order B-13132, par. 3) 


The Board also undertook to reserve a considerable area 
for the exercise of discretion in its final determination of 
the matter. Thus it said: 


«<* © * Whether the restriction to be imposed at the 
time of decision is one prohibiting all through beyond- 
the-area services or one providing for a mandatory 
stop after the point of initial entry into the area of 
this investigation, in addition to a stop at least at one 
point in each two of the named states, or whether any 
other type or form of limitation will be required, is a 


62 Order E-12861, August 5, 1958; E-13132, November 4, 1958; and 
E-13342, December 20, 1958. 
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matter to be litigated and determined in the light of 
all the facts and circumstances of record.’’ 


Simply stated, Braniff’s position appears to have two 
essential elements. First, since service to Ft. Worth, the 
western terminal of the route, provides ‘‘one of the two 
required stops’? specified in the restriction, service to 
Miami/Fort Lauderdale, the eastern terminal, should pro- 
vide the other, thereby permitting a nonstop Dallas/Ft. 
Worth-Miami/Fort Lauderdale leg on flights to and from 
beyond area points. Secondly, its proposed Flight 63 is 
not in any event absolutely precluded by any of the pre-set 
restrictions, and the question of the precise 
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restrictions to be attached to any award to Braniff is 
open for Board determination. 


While there is some ambiguity concerning the exact 
meaning of the beyond area restriction, the most persuasive 
view, considering the background as a whole, is that the 
Board did not intend to permit Braniff, if the successful 
applicant, to provide less than a two-stop service between 
on-route and beyond area points such as Miami and Denver. 
In normal terminology a stop restriction, unless confined 
to a point of entry or other specified point, connotes stops 
at intermediate rather than terminal points. As an illus- 
tration, in Order E-12861 (p. 4) when discussing the effect 
of the restriction on Braniff the Board stated that it would, 
for example, ‘‘prohibit the operation of a one-stop Denver- 
New Orleans-Miami service.’’ If service to Miami, a 
terminal point, and New Orleans, an intermediate point, on 
this routing would each constitute a ‘‘stop’’, the Board 
would not have characterized such an operation as a one- 
stop service. Further, in making the original award to 
Eastern the Board required that flights serving San Juan, 


63 Order E-13132, p. 10. 
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an off-route point, and Dallas or Ft. Worth serve Miami 
and at least one other on-route point other than Dallas 
and Ft. Worth, even though a combination of Eastern’s 
pre-existing and new authority would otherwise permit a 
one-stop operation by way of Miami, the route junction 
point.“ 
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There are other indicia which are contrary to Braniff’s 
position. The Examiner in the original proceeding was 
clear in his belief that a Braniff flight between Denver and 
Miami would be required to make, in addition to the manda- 
tory stop at Dallas or Ft. Worth, another stop at an 
intermediate on-route point to the east.“ In addition, the 
Board, in evaluating the significance of the beyond area 
benefits which would be made possible by Braniff’s selec- 
tion, said: 

«c* * * under the scope of the present proceeding, the 
best service Braniff could provide via the Dallas/Ft. 


Worth-Southeast route for the beyond-area Florida 
travelers would be a two-stop service.’’ * 


It is to be noted that the Board did not rest this statement 
upon its view as to what might be desirable but upon its 
conclusions as to the ‘‘scope’’ of the proceeding. 


In any event, it would appear that the public interest 
would best be served by imposition of the two-stop restric- 
tion as a matter of discretion, whether or not it is required 
by the pre-set restrictions. Such a restriction would be 


64 Southern Transcontinental Service Case, supra, at p. 775 (condition 17). 
With respect to Delta, the Board originally authorized the carrier to operate 
one-stop (via Atlanta) between points in the Northeast and California, but 
on reconsideration imposed a two-stop requirement, ie., Atlanta and one 
other point, on the portion of Route 24 between Atlanta and Ft. Worth. 


65 Initial decision, June 20, 1960, p. 225. 


66 Southern Transcontinental Service Case, supra, p. 734. 
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consistent with the treatment of other awards in the 
original proceeding as well as with the basic purposes the 
Board 
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sought to achieve.” This case is not the appropriate 
vehicle for trying the basic service needs between the 
beyond area and on-route points, such as Denver-Florida ; 
the service improvements for such points are by-products, 
albeit important ones, which result from Braniff’s selection. 
The two-stop restriction will permit the beyond segment 
travelers to realize substantial service benefits while, at 
the same time, minimizing the practical significance of the 
award to other applicants seeking to provide direct single- 
plane service, and it would not in any way detract from 
the underlying considerations favoring Braniff’s selection. 


As an applicant for direct Denver-Florida authority 


through the removal of existing restrictions, TWA would 
go further and urges that a change of plane restriction 
be imposed upon Braniff so as to preclude the operation of 
all single-plane service between Denver and Florida points. 
However, TWA has not demonstrated that a two-stop 
operation 


67 Order E-12861 (p. 4) speaks of the beyond area restrictions as being 
intended to preclude the operation of scrvices that ‘‘would basically involve 
new and improved services to and from points outside the aroa’’, while 
Order E-13132 (p. 9) is cast in terms of precluding operations that ‘‘would 
basically involve new or improved competitive service’? [emphasis supplied]. 
‘As interpreted by the Examincr in the original proceeding with specific 
reference to Braniff, the emphasis was on precluding ‘‘the grant of effective 
new [beyond area] authority’’ irrespective of any competitive implications. 
Initial Decision of the Examiner, June 20, 1960, p. 225. 


68The following applications involve, among other things, requests for 
direct Denver-Florida authority: Alaska, Docket 15173; Continental, Docket 
14250; Delta, Docket 13972; Frontier, Docket 15304; National, Docket 
13442; Northwest, Docket 15322; and TWA, Dockets 13104 and 14213. 
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for Braniff would, as a matter of economic fact, preclude 
a subsequent award of the authority it seeks, nor are there 
' any other elements of possible legal prejudice present. At 
the outset of the proceeding the Board consistently re- 
fused to adopt restrictions against all beyond area through 
plane service, and no showing has been made that would 
now support a different result. 


One final matter. It has been previously noted that al- 
though Ft. Worth is the western terminal of the Texas- 
' Southeast route and Dallas a separate intermediate point, 
| Braniff’s proposal calls for service to ‘‘Dallas/Ft. Worth’’ 
' through Love Field at Dallas. Under the circumstances, 
¥t. Worth contends that if Braniff is selected the Board 
should attach a restriction against short-of-terminal opera- 
' tions so as to guarantee service to Ft. Worth through its 
own airport. 


Such a restriction is not needed or appropriate. The 
certificate to be issued to Braniff carries with it the duty 
to render adequate service to both Dallas and Ft. Worth. 
If Braniff desires to serve these points through a single 
airport it will be incumbent upon the carrier to obtain 
appropriate authority from the Board, either by certificate 
amendment or through compliance with the airport proce- 
dures set forth in Part 202 of the Board’s Economic Regu- 
lations. In either event, opponents will have an oppor- 
tunity to be heard. It is not to be presumed at this juncture 
that Braniff will not fully comply with its certificate 
obligations. 
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Summary of Findings and Conclusions 


Upon the basis of the foregoing and all the facts of 
record, it is found: 


1. That the public convenience and necessity require the 
selection of Braniff Airways, Inc., rather than Eastern 


(1520) 
84 


Air Lines, Inc., to operate the route between the coterminal 
points Miami and Fort Lauderdale, Fla., the intermediate 
points St. Petersburg-Clearwater and Tampa, Fla., New 
Orleans, La., and Dallas, Tex., and the terminal point Fort 
Worth, Tex. 


2, That in order to effect this determination Braniff’s 
certificate of public convenience and necessity for route 9 
should be amended by 


(a) adding a new segment 5 to read as follows: 


““5. Between the coterminal points Miami and Fort 
Lauderdale, Fla., the intermediate points St. 
Petersburg-Clearwater and Tampa, Fla., New 
Orleans, La., and Dallas, Tex., and the terminal 
point Fort Worth, Tex.’’ 


adding new conditions (8) and (9) as follows: 


“((8) The holder shall not schedule turnaround serv- 
ice over segment 5 between New Orleans, La., 
and any of the following points: Miami, Fort 
Lauderdale, Tampa, or St. Petersburg-Clear- 
water, Fla., Dallas, Tex., or Fort Worth, Tex.”’ 


‘‘(9) Flights scheduled to serve points on the hold- 
er’s routes beyond Dallas or Fort Worth, Tex., 
and Miami, Fort Lauderdale, Tampa, or St. 
Petersburg-Clearwater, Fla., on segment 5, shall 
serve Dallas or Fort Worth, Tex., and New 
Orleans, La.’’ 
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3. That Braniff is a citizen of the United States within 
the meaning of the Act and is fit, willing, and able prop- 
erly to perform the transportation hereinabove found 
required and to conform to the provisions of the Act and 
the Board’s rules, regulations, and requirements there- 
under. 
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4. That effective upon Braniff’s inauguration of service 
over segment 5 of route 9, the exemption authority granted 
to Eastern Air Lines, Inc., by Order E-18730, dated August 
23, 1962, should be terminated. 


An appropriate order and certificate are attached. 


Rosert L. Park 
Robert L. Park 
Hearing Examiner 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its 
office in Washington, D. C. on the 


Docket 7984 et al. 


REOPENED SOUTHERN TRANSCONTINENTAL 
SERVICE CaSE 


Order 


A full public hearing having been held in the above- 
entitled proceeding and the Board, upon consideration of 
the record, having issued its opinion containing its findings, 
conelusions, and decision which is attached hereto and 
made a part hereof; 


Ir Is OrDERED: 


1. That an amended certificate of public convenience and 
necessity in the form attached hereto be issued to Braniff 
Airways, Inc., for Route 9; 


2. That said amended certificate shall be signed on behalf 
of the Board by its Secretary, shall have affixed thereto 
the seal of the Board, and shall be effective ; 


? 
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3. That, upon an appropriate showing by Braniff Air- 
ways, Inc., of its intention to inaugurate service over seg- 
ment 5 of Route 9, the Board will by order terminate the 
exemption authority granted to Eastern Air Lines, Inc., by 
Order E-18730, dated August 23, 1962; and 


4, That this proceeding be and it hereby is terminated. 
By the Civil Aeronautics Board: 


Harotp R. SanpEeRson 
Secretary 
(SEAL) 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CERTIFICATE OF PuBLIC CONVENIENCE AND NECESSITY 
(as amended) 


for Route 9 


BranirF Arrways, Inc. 


is hereby authorized, subject to the provisions hereinafter 
set forth, the provisions of Title IV of the Federal Avia- 
tion Act of 1958, and the orders, rules, and regulations 
issued thereunder, to engage in air transportation with 
respect to persons, property, and mail, as follows: 


1. Between the terminal point Chicago, Ill, the inter- 
mediate points Moline, Ill., and Kansas City. Mo., 
and (a) beyond Kansas City, Mo., the intermediate 
points Wichita, Kans., Ponca City and Oklahoma City, 
Okla., Fort Worth and Dallas, Tex., and (b) beyond 
Kansas City, Mo., the intermediate points Tulsa, Okla., 
and Dallas, Tex., and beyond Dallas, Tex., the inter- 
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mediate points Fort Worth, Houston, Austin, San 
Antonio, and Corpus Christi, Tex., and the terminal 
point Brownsville, Tex. ; 


Between the terminal point Denver, Colo., the inter- 
mediate points Colorado Springs, Colo., Amarillo, 
Lubbock, Wichita Falls, Fort Worth, Dallas, Houston, 
Austin, San Antonio, and Corpus Christi, Tex., and 
the terminal point Brownsville, Tex.; 


Between the terminal point Memphis, Tenn., the inter- 
mediate points Little Rock and Fort Smith, Ark., 
Tulsa and Oklahoma City, Okla., Amarillo, Tex., and 
Colorado Springs, Colo., and the terminal point Den- 
ver, Colo.; 


Between the coterminal points New York, N. Y., and 
Newark, N. J., the intermediate points Washington, 
D. C., Nashville and Memphis, Tenn., Tulsa and Okla- 
homa City, Okla., and Dallas, Tex., and the terminal 
point Fort Worth, Tex.; 
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_ Between the coterminal points Miami and Fort Laud- 
erdale, Fla., the intermediate points St. Petersburg- 
Clearwater and Tampa, Fla., New Orleans, La., and 
Dallas, Tex., and the terminal point Fort Worth, Tex. 


The service herein authorized is subject to the following 
terms, conditions, and limitations: 


(1) The holder shall render service to and from each of 
the points named herein, except as temporary sus- 
pensions of service may be authorized by the Board; 
and may begin or terminate, or begin and terminate, 
trips at points short of terminal points. 


The holder may continue to serve regularly any 
point named herein through the airport last regu- 
larly used by the holder to serve such point prior to 
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the effective date of this certificate; and may con- 
tinue to maintain regularly scheduled nonstop serv- 
ice between any two points not consecutively named 
herein if nonstop service was regularly scheduled by 
the holder between such points prior to the effective 
date of this certificate. Upon compliance with such 
procedure relating thereto as may be prescribed by 
the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a 
point named herein through any airport convenient 
thereto, and render scheduled nonstop service be- 
tween any two points not consecutively named herein 
between which service is authorized hereby. 


The holder shall serve Denver and Colorado Springs, 
Colo., only on flights originating or terminating at 
Oklahoma City, Okla., or Fort Worth-Dallas, Tex., 
or points south or east thereof. 


Flights between Tulsa, Okla., and Denver, Colo., 
shall stop either at Amarillo, Tex., or shall make at 
least two stops, of which one must be Oklahoma City, 
Okla. 


All flights on segment 4 serving Nashville or Mem- 
phis, Tenn., shall also serve one of the following 
points: Tulsa or Oklahoma City, Okla., Dallas or 
Fort Worth, Tex., Washington, D. C., Newark, N. J., 
or New York, N. Y. 


All flights serving New York, N. Y., Newark, N. J., 
or Washington, D. C., shall also serve one of the 
following points: Nashville or Memphis, Tenn., Tulsa 
or Oklahoma City, Okla., or Fort Worth or Dallas, 
Tex. 
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The holder’s authority to serve Moline, IIl., is sus- 
pended during the period Ozark Air Lines, Inc., is 
authorized to serve such point. 
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(8) The holder shall not schedule turnaround service 
over segment 5 between New Orleans, La., and any 
of the following points: Miami, Fort Lauderdale, 
Tampa, or St. Petersburg-Clearwater, Fla., Dallas, 
Tex., or Fort Worth, Tex. 


Flights scheduled to serve points on the holder’s 
routes beyond Dallas or Fort Worth, Tex., and 
Miami, Fort Lauderdale, Tampa, or St. Petersburg- 
Clearwater, Fla., on segment 5, shall serve Dallas or 
Fort Worth, Tex., and New Orleans, La. 


The exercise of the privileges granted by this certificate 
shall be subject to such other reasonable terms, conditions, 
and limitations required by the public interest as may from 
time to time be prescribed by the Board. 


This certificate shall be effective on 


Iw Wiryess Wuereor, the Civil Aeronautics Board has 
caused this certificate to be executed by the Secretary of 
the Board, and the seal of the Board to be affixed hereto, 
on the 


Haroitp R. SANDERSON 
Secretary 
(SEAL) 
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EASTERN AI& LINES, INC. 
SCHEDULE PATTERN 
Year Enpino June 30, 1965 
Westbound 


202 206 

B-727 B-727 

F/R F/R 

Miami (EST) 7:00A 1:30P 
Tampa (EST) 7:48 A 
8:10A 

New Orleans (CST) 8:23A 2:19P 

1] 855A 2:45P 

Dallas (CST) 10:06A 3:56P 
I 10:35A 


Fort Worth (CST) 10:48A 


Eastbound 


B 205 207 

B-727 B-727 B-727 

F/R F/R F/R 
Fort Worth (CST) lv 11:15A 


Dallas (CST) ar 11:28A 
lv 725A 11:55A. 4:50P 
New Orleans (CST) ar 8:33A 12:59P 5:54P 
lv 9:00A 1:30P 6:25P 
Tampa(CST) ar 8:28P 
lv 8:55P 
Miami (CST) ar 11:32A 4:02P 9.33P 


Nore: Flights 202, 205, 206, and 207 effective March 1, 1964. Flights 
A & B effective March 1, 1965. 
F—First Class 
T—Night Deluxe 
R—Day Coach 
N—Night Coach 
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THE CIVIC PARTIES 


The civic parties introducing evidence at the hearing 
were the City and County of Denver, the Denver Chamber 
of Commree, the City of Fort Worth and the Fort Worth 
Chamber of Commerce, the City of Lubbock and Lubbock 
Chamber of Commerce, the City of Oklahoma City and 
Oklahoma City Chamber of Commerce, and the Tulsa 
Chamber of Commerce. All but Fort Worth are points 
on Braniff’s routes beyond the area of the Texas-South- 
east route which would stand to gain from new single- 
carrier service to the southeast should Braniff be selected. 
Fort Worth was the only actively participating on-route 
city and it supports Eastern. 


Denver. 


The City and County of Denver affirmatively advocate 
Braniff’s selection. The Denver Chamber of Commerce 
does not explicitly endorse either applicant, although its 
main concern is with securing single-carrier jet service to 
Florida which could only be provided in this case by 
Braniff. 


Denver, the capital of Colorado, is the largest city in the 
northwest between the Mississippi River and the West 
Coast and serves as the principal marketing and distribu- 
tion center for the Rocky Mountain area. The Denver 
area also includes considerable manufacturing, educational 
and cultural activities and is a focal point for year-round 
conventions and tourism. 


Denver has experienced an impressive population and 
economic growth. The Denver metropolitan area included 
some 929,383 persons in 1960, an increase of better than 
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' 50 percent since 1950, and the population is estimated at 
over 1,000,000 in 1962. The environs of Denver now con- 
tain more than one-half of Colorado’s entire population. 
The City and its adjoining area rank among the top 25 
standard metropolitan statistical areas with populations 
of over 750,000 in the normal indices of economic strength, 
such as retail sales, value added by manufacture, and net 
effective buying income. 


As the hub of an extensive population and trade area 

- and a principal junction point between east and west, Den- 

ver is also a thriving transportation center. However, it 

' lacks single-carrier air service to Florida and is the only 

' major metropolitan area of over 1,000,000 population west 

of the Mississippi that is without such service. Existing 

' surface transportation to Florida is sparse and inordinately 
time consuming. 


1530 


Present air services between Denver and points on the 
’ exas-Southeast route are provided by interline connec- 
' tions. The bulk of the Denver-New Orleans traffic moves 
via connections at Dallas, although Braniff has certificate 
' authority to provide a less attractive one-carrier service. 
' In recent periods over 80 percent of the Denver-Florida 
"passengers have moved via two-carrier connections at Chi- 
' eago. While this service is some 335 miles more circuitous 
than a routing over Dallas, fares have been equalized and 
elapsed times are in some instances comparable to those 
contemplated by Braniff via Dallas. 


Even without the benefits of effective single-plane and 
single-carrier service, Denver traffic to the southeast has 
undergone substantial increases. Denver-New Orleans 
origination and destination passengers, for example, grew 
about 90 percent between 1960 and 1963—3050 passengers 
in 1960 to 5800 in 1963. Growth in the Denver-Florida 
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markets, also based on origination and destination pas- 
sengers, is indicated below: 
1958 1960 1963 


Denver and 
Tampa/St. Petersburg- 
Clearwater 1313 1810 2810 
Miami 4745 5540 6880 


6058 7350 9690 


Fort Worth. 


Fort Worth had a 1960 metropolitan population of 
573,215 and is experiencing continued economic and popu- 
lation growth. Its airport—Greater Southwest Interna- 
tional Airport—is located 12 air miles from Love Field 
through which Dallas is served. Fort Worth is the western 
terminal point and Dallas an intermediate point on the 
Texas-Southeast route here under consideration. 


Fort Worth’s basic position is that the schedule pro- 
posals for service on the route at issue of both applicants 
are not entirely satisfactory because neither proposes to 
serve Fort Worth, through Greater Southwest, on flights 
that do not also serve Love Field at Dallas. However, 
since Eastern’s proposal contemplates one round trip to 
and from Greater Southwest on flights via Love Field, 
while 

1531 
Braniff proposes to serve only ‘‘Dallas/Fort Worth’’ 
through Love Field without any service to Greater South- 
west, Fort Worth favors Eastern’s selection.’ 


Lubbock. 


Lubbock is located in the southern plains territory of 
west Texas on Braniff’s route 9 between Wichita Falls to 


1The additional arguments to the effect that Braniff’s claims for beyond 
segment traffic are overstated, that Braniff would be an ineffective competitor, 
and that a short-of-terminal restriction is necessary, are all considered in the 
body of the initial decision. 
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the east and Amarillo to the north. With a metropolitan 
area population of about 180,000, it serves as a marketing 
outlet for some 500,000 persons and is known as the cotton 
seed oil capital of the world. In addition to being a large 
cotton producer, Lubbock is an institutional and light 
manufacturing center which has made a substantial and 
ever increasing use of air transportation. 


Lubbock urges Braniff’s selection because the Texas- 
Southeast route, together with Braniff’s existing Lubbock- 
Dallas operations, would make possible one-carrier service 
to New Orleans and Florida in lieu of the present interline 
connecting service. As an illustration of the value of one- 
carrier connecting service, Lubbock points to the experience 
of Lubbock-West Coast passengers in 1962 after award to 
Continental of the Houston-West Coast route in the South- 
ern Transcontinental Service Case, which made possible 
a one-carrier connecting service by Continental at El Paso. 
Whereas the Board had predicted in that case that only 
five Lubbock-Los Angeles passengers per day in each di- 
rection would result if direct single-plane service were to 
be authorized, the Continental single-carrier connecting 
service alone produced California-bound originations at 
Lubbock of over 11 passengers daily. 


Consistently with Lubbock’s generally expanded use of 
air transportation, Lubbock-New Orleans and Florida pas- 
sengers have increased at a rapid rate despite the absence 
of single-carrier service. The growth in origination and 
destination passengers between 1960 and 1963 was approxi- 
mately 91 percent, as shown in the following table: 


1960 1962 1963 


Lubbock and 
New Orleans 
Tampa/St. Petersburg 
Clearwater 
Miami 
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Oklahoma City. 


Oklahoma City, whose metropolitan area population 
totals over 600,000, is an intermediate point on Braniff’s 
route 9 about 180 air miles northwest of Dallas. It is, 
among other things, the home of Tinker Air Force Base, 
which alone employs some 23,000 persons, and of the Fed- 
eral Aviation Agency’s aeronautical center. The city’s 
interest is in the grant of Braniff’s application which 
would make possible single-carrier connecting service via 
Dallas to points on the Texas-Southeast route in lieu of 
the present interline connections. 


Oklahoma City’s total airline passenger traffic has been 
substantial and reached 552,150 in 1963, an increase of 
about 70,000 over the previous year. The Oklahoma City 
origination and destination passengers exchanged with on- 
route points have grown substantially since 1960, as indi- 
cated below: 


1958 1960 1963 


Oklahoma City and 
New Orleans 4541 3590 5710 
Tampa/St. Petersburg- 
Clearwater 962 810 1220 
Mami 1911 3030 3760 


7414 7430 10,690 


As is evident from the table, the increase has been par- 
ticularly pronounced in the Oklahoma City-Miami market 
which has about doubled since 1958. 


Tulsa. 


Tulsa, with a population in excess of 260,000, is a point 
on Braniff’s routes 9 and 26 some 238 air miles northeast 
of Dallas. It is most renowned as a center for various 
kinds of oil and oil-related activities. Because of the oil- 
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oriented economy, there are particular communities of in- 
terest with South American points, including some on 
Braniff’s South American route, although the traffic flows 
are generally very thin. 
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Tulsa now has single-carrier service by Braniff to New 
Orleans which is inferior to that proposed via Dallas. 
While Tulsa traffic to New Orleans and Florida points has 
not experienced the growth of some other Braniff beyond 
area points, traffic in these markets is nonetheless signifi- 
cant, as shown below: 


1960 1963 


Tulsa and 
New Orleans 
Tampa/St. Petersburg- 
Clearwater 
Miami 
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APPENDIX C 
NEW ONE-CARRIER SERVICE 
Beyond Segment Points 
City Pairs Carrier Passengers 


1969 1962 


Miami and 


Amarillo 470 
Austin 820 
Baton Rouge 

Beaumont-Port Arthur EAL 
Colorado Springs BNF 

Denver BNF 
Lafayette-New Iberia 

Lake Charles 

Lubbock 

Oklahoma City 

Tulsa 

Wichita 

Wichita Falls 


Totals 17,670 
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City Pairs Carrier Passengers 


New Orleans and 


Amarillo 
Denver? 
Lubbock 
Wichita 
Wichita Falls 


Totals 
Tampa/St. Petersburg- 


Clearwater and 


Amarillo 

Austin 

Baton Rouge 
Beaumont-Port Arthur EAL 
Colorado Springs BNF 
Denver BNF 
Lafayette-New Iberia EAL 
Lake Charles EAL 
Lubbock BNF 
Oklahoma City BNF 
Tulsa BNF 
Wichita BNE 
Wichita Falls BNF 


Totals 
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City Pairs Carrier 


Dallas and 


Dothan 

Mobile 

Pensacola 
Tallahassee 

West Palm Beach 


Totals 
Fort Worth and 
Mobile 


Total New One-Carrier Passengers 


Braniff 


Beyond Segment 
On-Segment? 


Eastern 


Beyond Segment 
On-Segment? 


Passengers 
1962 1963 


410 
2,940 
1,170 

530 

780 


5,830 


60 
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Norzs: 


Includes traffic flowing between an off-route point and a point on the Texas- 
' Southeast route, and then only when the total movement between a particular 
city pair was 100 passengers or moro during 1962. 
Source: CAB O & D Surveys, 10% sample expanded to annual totals. 
1Braniff could provide a two-stop service on a single-carrier basis by & 
combination of Routes 9 and 26, but doos not presently do 80. 
2The on-route or on-segment traffic between Dallas and Fort Worth, on 
the one hand, and Tampa/St. Petersburg-Clearwater and Miami/Fort 
Lauderdale, on the other hand, which would constitute new one-carrier service 
for either applicant. 
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SELECTED TRAFFIC AND FINANCIAL STATISTICS 
Domestic SysTEMs 


A. Bevenue Passenger-Miles (000)1 
% Increase 
1963 Over 
Rank 1945 1950 1955 1960 1963 1960 


1 AA UAL UAL UAL UAL 
762,096 1,822,319 4,546,059 6,847,287 8,400,895 22.7 


UAL AA AA AA AA 
758,811 1,739,523 4,265,962 6,257,252 7,032,070 


[TWA Eastzen Eastmeen TWA TWA 
492,761 1,276,160 3,445,445 4,450,933 5,304,013 


Easteen TWA TWA  EasTzrn EAsTEEN 
474,513 1,106,196 2,866,342 4,045,679 4,726,607 


NWA NWA DL DL DL 
208,182 511,194 952,601 1,832,106 3,043,492 


Brasor DL NAL NWA NAL 
190,227 397,694 849,619 1,336,636 1,724,795 


DL Branrr NWA BraNrrr NWA 
186,914 319,767 823,420 1,052,502 1,625,840 


WAL NAL Brawrr NAL WAL 
111,363 242,775 604,674 1,016,138 1,462,504 


NAL WAL WAL WAL _ BRANIFF 
66,135 209,463 513,880 944,233 1,225,622 


CAL CAL CAL CAL CAL 
49,425 106,743 232,718 885,490 1,196,820 


NEA NEA NEA NEA NEA 
37,163 70,468 + «116,450 564,943 639,241 
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B. Overall Flight Stage Length (Miles) 
Rank 1951 1955 1960 1963 


1 TWA TWA TWA TWA 
292.6 368.5 450.3 588.6 


2 AA UAL AA AA 
271.8 3619 402.7 507.6 


NWA AA UAL UAL 
271.0 338.7 377.8 374.7 


UAL NWA NWA NAL 
269.7 302.7 365.7 352.8 


NAL NAL WAL NWA 
199.3 264.3 293.0 351.4 


EastERN EasTERN NAL CAL 
182.7 223.9 265.3 331.1 


Branurr WAL CAL WAL 
175.6 207.1 261.6 311.8 


DL DL DL DL 
174.2 201.3 256.1 3019 


WAL BrANIFF EASTERN NEA 
171.7 169.6 238.4 267.2 


CAL CAL Branrrr EASTERN 
131.3 130.2 231.9 262.9 


NEA NEA NEA Branur 
93.8 104.4 220.3 256.0 
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Page 3 of 6 
C. Online Passenger Trip Length (Miles) 
Rank 1951 1955 


1 TWA TWA 
729.7 756.1 


2 NWA NAL 
661.2 706.8 


NAL UAL 
647.7 685.8 


UAL NWA 
613.6 660.9 


AA AA 
509.5 589.6 


DL 
456.1 


EASTERN 


370.3 


CAL 
368.1 


NEA 
200.1 
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D. Overall Transport Revenues (000) 
1950 1955 1960 1963 


AA AA UAL 
$114,002 $419,902 $582,654 


UAL UAL AA 
95,016 353,191 478,564 


Eastern TWA TWA 
77,258 186,525 275,500 341,546 


TWA TWA Eastern Eastern 
72,981 156,069 261,022 $11,750 


NWA DL DL DL 
33,149 57,782 127,547 205,998 


DL NWA NWA NaL 
18,756 49,453 85,377 110,012 


NAL NAL Braniff NWA 
16,785 46,276 75,568 111,208 
Braniff Braniff NAL WAL 
15,667 39,368 66,499 89,969 
WAL WAL WAL Braniff 
11,120 30,894 64,038 87,023 

NEA CAL CAL CAL 

6,196 14,897 60,425 77,802 


CAL NEA NEA NEA 
6,152 8,465 37,667 42,525 
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E. Net Incomo Before Special Items (0%) 


k 1950 


_ Ram 


1 AA 
$10,127 


2 UAL 
8,018 


EASTERN 
5,214 


NaL 
2,185 


TWA 
2,167 


Branor 
1,336 


DL 
1,147 


NEA 
418 


CAL 
WAL 
507 
NWA 


1955 


AA 
$18,201 


EASTERN 
12,487 


UAL 
10,140 


TWA 
4,812 


NAL 
3,349 


DL 
3,067 


NWA 
2,254 


BraNur 
2,025 


WAL 
1,982 


caL 
396 


NEA 
380 


UAL 
8,487 
DL 
3,563 
WAL 
2,351 
CAL 
1,705 
NWA 
1,230 


1,147 


TWA 


—321 


EasSTren 
—3,701 


NAL 
—5,007 


NEA 
—7,979 


$15,954 
DL 
13,309 
UAL 
10,451 


WAL 
7,906 
NWA 
5,057 
NAL 
4,729 
OAL 
3,009 
Branoy 
2,366 


TWA 
576 


NEA 
—10,053 


Eastern 
—19,884 
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F. Total Stockholder Equity (000) 

Rank 1951 1955 1960 1963 

1 AA AA UAL UAL 
$76,335 $116,872 $155,357 $223,166 

UAL UAL AA AA 
57,280 103,560 153,319 161,768 

EASTERN TWA TWA TWA 
38,072 72,485 125,886 101,904 

TWA EasTerN Eastern DL 
34,092 70,479 110,591 70,308 


NWA NWA NWA NWA 
21,972 28,227 52,192 68,357 
NAL DL DL Eastern 
9,494 25,417 38,393 49,068 
DL BRANIFF Branirr WAL 
9,192 23,479 36,706 43,452 
NAL WAL Bran 
21,336 32,584 40,047 
WAL NAL NAL 
12,431 29,004 35,091 
CAL CAL CAL 
5,509 18,207 30,797 


CAL NEA NEA NEA 
2,598 5,183 —13,954 31,853 


1In Table A, but not in subsequent tabulations, figures for merged carriers 
are combined in years prior to merger. 


Sources: Exhibits BNF-40 and EAL-2314; quarterly editions, CAB, Air 
Carrier Financial Statistics and Air Carrier Traffic Statistics; CAB, Handbook 
of Airline Statistics, Third Edition and 1949-1956. 
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BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 7984 


In the matter of the 


ReoreneD SOUTHERN TRANSCONTINENTAL SERVICE Case 


Brief of Braniff Airways, Inc.. 
to the Civil Aeronautics Board 


1655 
A. Braniff’s Proposal Is Superior in Route Integration. 


Braniff’s permanently certificated routes in the Midwest 
funnel into Dallas and Fort Worth from throughout the 
Great Plains, Rocky Mountain and Southwestern areas. 
Braniff can, without undue circuity, bring passengers to 
the western terminus of the segment in issue from Tulsa, 
Oklahoma City, Wichita, Denver, Colorado Springs, Ama- 
rillo, Lubbock, Wichita Falls, Austin and, to a lesser degree, 
San Antonio. The comparative measure for Eastern is 
nil. Eastern’s only authority at Dallas and Fort Worth 
is the exemption authority under which it now serves the 
segment in issue. It can provide no additional one-carrier 
benefits beyond Dallas/Fort Worth. 


Braniff has a geographically widespread but thinly 
traveled route system in South America. That entire 
system funnels from Argentina, Brazil, Paraguay, Bolivia, 
Peru, Ecuador, Colombia and Panama into Miami. Every 
flight on Braniff’s Latin American system save a single 
weekly frequency between Houston and Balboa and a con- 
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necting shuttle between Lima and LaPaz serves Miami. 
Again, Eastern’s route integration is dreadfully wanting 
in comparison. Eastern serves only San Juan, Puerto 
Rico south or east of Miami, and Eastern could provide 
only competitive service to and from that point since one- 
carrier service now exists between San Juan and every 
point on the Texas-Florida route. 


* ° ° e ° e 


BRANIFF’S 
ROUTE STRUCTURE — 


FORMS A SOUND BASIS | 


FOR SUCCESSFUL 


DEVELOPMENT 
OVER THE 
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The Board, in these remanded proceedings, has acted well 
within its statutory authority and, despite Hastern’s 
claims to the contrary, the Board has a free hand to deter- 
mine the selection of carrier issue on the basis of the 
public interest as it appears in the reopened record. This 
is the holding of Federal Communications Commission v. 
Pottsville Broadcasting 


1693 
Company, 309 U.S. 134 (1940) ; Fly v. H eitmeyer, 309 US. 
146 (1940); and Easton Publishing Company v. Federal 
Communications Commission, 87 U.S. App. D.C. 334, 185 
F. 2d 987 (1950). 


In the Easton case, the Court was asked to prohibit the 
Federal Communications Commission from reopening pro- 
ceedings following judicial remand. The case involved’ 
competing applicants for a permit to construct a radio 


station where the Court, inter alia, had found that the 
Commission’s findings were not sufficient insofar as the 
selection of applicants was concerned. The Commission, 
like the Board in the instant case, found that the public 
interest required reopening of the record. The Court re- 
fused to prohibit the reopening and held (185 F. 2d @ 
991): 


“The ratio decidendi of the Pottsville and Heit- 
meyer decisions in the Supreme Court is that the Com- 
mission, the body charged by Congress with the duty 
of applying the statutory criterion of public con- 
venience, interest or necessity, is so charged at all 
times, including the time of further proceedings after 
remand by a court. Within this reasoning and since 
the Commission in the exercise of its duty has con- 
cluded that the original record does not contain suffi- 
cient information for a proper determination of the 
issues before it, the Commission in the instant case is 
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warranted in reopening the proceeding for the taking 
of additional evidence. The court’s remand must, in 
view of the reasoning of the Supreme Court, be read 
in the light of the Commission’s duty to award applica- 
tions for construction permits in satisfaction of public 
convenience, interest or necessity at the time of the 
award.’’ 


In the above circumstances, Eastern’s present contention 
that it has a continuing permanent certificate borders on 
the frivolous. The Examiner disposed of it promptly; the 
Board must do likewise. 
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BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
Docket No. 7984, e¢ al. 
In the Matter of the 


REopeneD SOUTHERN TRANSCONTINENTAL SERVICE CasE 


Brief of the City and County of Denver 
and the Denver Chamber of Commerce to 
the Civil Aeronautics Board 


* © * while adjustments in route structure may help to 
equalize the opportunity of carriers to generate revenue 
and profit, determinations on route structure cannot reason- 
ably be expected to offset differences in operating practices 
and managerial decisions which, in themselves, determine, 
in the final analysis, the profitability of any route structure. 


(172A) 
115 


Actually, revenue from the segment under consideration 
represented only 1.62 percent of Eastern’s total revenues 
in the year ended September 30, 
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1963, and the operating loss on the segment reported by 
Eastern was $36,000 on a fully-allocated cost basis in rela- 
tion to an operating loss on its domestic operations of 
$18,411,000, during that period. Denver doubts that East- 
ern’s future solvency as a trunkline carrier depends to any 
great extent on whether or not it continues to operate this 
segment." 


By the same token, Braniff’s indicated operating profit 
on domestic operations of $1,478,000 in the year ended 
September 30, 1963, suggests that the loss or gain which 
might be available to Braniff from the operation of this 
segment as a substitute carrier for Eastern is not in itself 
an element which will either be of material benefit or mate- 
rial harm to Braniff’s future solvency.” 


Denver suggests, therefore, that the Board might appro- 
priately find in this reopened phase of the proceeding that 
the impact of this segment on the prospective operating 
results of either carrier under consideration is not a matter 
of major consequence to its future solvency, and hence not 
a factor which merits significant consideration from the 
standpoint of the public interest. 


11 Exhibit No. EAL 2012 and Air Carrier Financial Statistics, for the 12 
months ender September 30, 1963. 


12 Air Carrier Finanoial Statistics, for the 12 months ended September 30, 
1963. 
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BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket 7984 et al. 


In the matter of the 


REOPENED SOUTHERN TRANSCONTINENTAL SERVICE CaSE 


Brief of Eastern Air Lines, Inc. 
to the Civil Aeronautics Board 


I 


Eastern’s ABILITY AND CoMMITMENT To SERVE THE ROUTE 
Cau For Eastern’s CONTINUED CERTIFICATION 


A. Eastern Has Three and a Half Years’ Experience in 
Meeting the Needs of the Route. 


For three and a half years Eastern has served the 
Florida-Texas route, carrying more than 280,000 passen- 
gers (see EAL-T-1, p. 10 and EAL-2033) and achieving 
practical operating experience in offering service fully 
responsive to public needs. Three daily flights in each di- 
rection are offered, all with the Whisperjet, the finest, most 
modern jet passenger airplane in the world, ideally suited 
for Florida-Texas service (EAL-T-1, p. 4). If certificated, 
Braniff would begin operations by substituting older 
turbine equipment (the Braniff proposal was costed 
out on the basis of second-hand Boeing 720’s to be 
disposed of by Irish International Airways and reflected 
a proposed investment by Braniff in the route nearly 50 
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percent less than Eastern’s current investment (see Robert- 
' son, Tr. 1240-125)). Braniff otherwise proposes no signifi- 
cant change in the service pattern established by Eastern— 
except for the reduction of Dallas-New Orleans service 
and elimination of service to Fort Worth (I-D., App. A). 


1833 


B. Eastern Has Historic Identity At the Cities and in the 
Traffic Over the Route Which Insures Better Develop- 
ment of Traffic and Service. 


Eastern’s historic identity in the cities on the route was 
earned, not merely by carrying 280,000 passengers over 
the route since mid-1961, but essentially by development 
since the early 1930’s of the air traffic potential of the cities 
involved, including those on the Trans-Gulf route later 
awarded to National in the Florida-Texas Service Case, 
24 CAB 308 (1956), despite recognition by the Board in 
that case that ‘‘there is merit to Eastern’s claim that it 
has a larger participation than National in the passenger 
miles involved’’ (24 CAB 318). 


Braniff never had any part in the development of air 
traffic potential of the Florida cities or of Florida-Texas 
traffic flows. Its chief witness, Mr. Robertson, willingly 
admitted ‘‘that Braniff has had no experience operating a 
Florida route comparable to the one for which it is here 
applying”’ (Tr. 123). Similarly, at New Orleans, a major 
point for through and connecting traffic on the route, 
Eastern’s services preceded Braniff’s operations by many 
years, and Braniff has never approached Hastern’s im- 
portance to the city or its air travellers. Eastern now 
carries about nine times as many New Orleans passengers 
as Braniff (EAL-T-1, p. 10; see also EAL-2214 concern- 
ing other cities on the route). Further, Eastern has been 
well received in the three and one-half years it has served 
Dallas and Fort Worth. 
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C. Eastern Will More Effectively Promote the Route and 
Will Develop More Traffic than Branif. 


Though already well-established on the route, Eastern 
has committed itself to spend more and make a greater 
effort in developing the route than would Braniff as an 
entirely new carrier with no identity in the markets. 
Eastern allocated approximately $300,000 for advertising 
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and publicizing services over the route for the year ending 
June 30, 1965 (EAL-T-1, p. 11). Part of that expenditure 
will be to exploit further the advantages of Eastern’s Boe- 
ing 727 services over the route. As Hastern’s Mr. Leth- 
bridge testified (Tr. 225), with ‘‘a much better vehicle to 
merchandise, we feel that we are able to justifiably spend 
more.’? Eastern’s expenditure for promotion and adver- 
tising in fiscal 1965, its fourth year on the route, will be 
some 33 percent more than Braniff proposes to spend 
during its first year of operation on the route as a new 
carrier.’ 


D. Eastern Will Continue to Provide the Regional Services 
Found Required by the Board; Braniff Would Largely 
Direct its Efforts Elsewhere. 


In the Original Decision, the Board found that service 
on the Florida-Texas route should emphasize the develop- 
ment of the regional route, saying (33 CAB 701, 731) 
“¢ | the certification of a regional carrier whose efforts 
will be focused primarily on the regional rather than the 


1In addition to the earmarked expenditure of over $300,000 for the route, 
Eastern will advertise Florida-Texas route services in connection with regular 
advertising campaigns for Miami, Fort Lauderdale, Tampa, St. Petersburg, 
Clearwater and New Orleans. Braniff, not having Eastern’s interest and 
identity in those. cities, would have no such advantage. 
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transcontinental needs of the Dallas/Fort Worth-Florida 
market will result in service more convenient for local 
needs.”’ 


Exhibit BNF-2 (the Braniff schedule proposal) is an 
illustration of Braniff’s dominant extra-regional interests. 
Braniff claims new through-plane or connecting services 
for 24 cities. And 15, or 62.5 percent, of those cities are 
either outside of the region of the Florida-Texas route, 
outside the region of the entire Southern Transcontinental 
Case, or entirely beyond this continent. Those cities, not 
directly related to this proceeding, are: Asuncion, Balboa, 
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Bogata, Buenos Aires, Colorado Springs, Denver, Des 
Moines, Guayaquil, Kansas City, Lima, Oklahoma City, 
Tulsa, Rio de Janeiro, Sao Paulo, and Wichita. 


In contrast, allowing the widest scope to the concept of 
the area embraced by the entire Southern Transcontinental 
proceeding, Braniff has proposed new service (through- 
plane or connecting) for only nine points within the area: 
Amarillo, Austin,’ Dallas/Fort Worth, Lubbock, Miami/Ft. 
Lauderdale, New Orleans, Shreveport, Tampa/St. Peters- 
burg, and Wichita Falls. 


On the other hand, Eastern will bring new through-plane 
or one-carrier service to twenty points (to be contrasted 
with Braniff’s nine, if Austin is included), all of which lie 


1 Austin’s inclusion would appear to be unwarranted. Not only is there 
a substantial mileage penalty involved in an Austin-Dallas-New Orleans/ 
Florida routing (a 188-mile backhaul almost due north is required before 
the passenger can begin his southeastward journey), but the Board has 
already found (33 C.AB. 701, 734) that it is ‘‘unlikely that Florida 
travelers from such Braniff cities as San Antonio, Austin, Waco, Corpus 
Christi, and Brownsville, would choose Braniff’s one-carrier circuitous 
service via Dallas/Fort Worth rather than the more direct connecting service 
available at Houston.’’ (Emphasis added.) 
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entirely within the area of the Florida-Texas route. They 
are: 


Baton Rouge 12. New Orleans 
Beaumont/Port Arthur 13. Ocala 

Dallas 14. Pensacola 
Daytona Beach 15. San Antonio 

Fort Worth 16. Sarasota/Bradenton 
Gainesville 17. Tallahassee 
Lafayette/New Iberia 18. Tampa/St. Peters- 
Lake Charles burg-Clearwater 
Melbourne 19. Vero Beach 
Miami/Ft. Lauderdale 20. West Palm Beach 
Mobile 


FAD SOOO OU Soto 


et 


Other important services provided by Eastern that Bran- 
iff could not offer include one-carrier and through-plane 
Trans-Gulf services for Florida, Louisiana and Texas points 


not included in Braniff’s proposal. Of these, the Examiner 
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dismissed such important markets as Orlando-New Orleans 
and Orlando-Dallas (with 12,560 O & D passengers in 1963) 
because Eastern’s service in those markets was considered 
‘‘competitive rather than new single carrier service’’ (I.D. 
16, n.23). But is that a basis for abrogating the establish- 
ment of the Orlando-New Orleans-Dallas route? The Board 
‘tin selecting Eastern as a second Florida-New Orelans 
Trans-Gulf carrier’’ (33 CAB 960) deliberately put Orlando 
on Eastern’s route rather than Delta’s because regional ser- 
vice was needed and the Orlando Trans-Gulf traffic was not 
needed to support transcontinental schedules (tbid). Had 
Eastern not been certificated to meet the Orlando-New 
Orleans-Dallas needs, it is clear that Delta’s certificate 
would not have been amended on reconsideration to delete 
such authority (ibid). Similarly heedless of the policy 
established by the Original Order, the Examiner would 
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obliterate the supplementary 1961 Eastern authorizations 
in the San Juan-New Orleans/Dallas/Fort Worth markets 
(involving some 5,000 passengers annually) simply because 
he considers the authorizations ‘‘competitive’’ (I.D. 16, 
n.23). 


By way of summary, Eastern has brought new service to 
points entirely within the area of this reopened proceeding 
having a total population of 8,478,700 as compared to Bran- 
iff’s proposal to bring new service to nine points with a 
total population of 6,155,500 (EAL-T-1, p. 7). 


E. Braniff’s First One-Carrier Service Contention, Prop- 
erly Rejected in 1961, Is Still of No Decisional 
Significance. 


Braniff’s one-carrier service claim, urged upon and ac- 
cepted by the Examiner, is the resurrection of an identical 
claim urged upon and rejected by the Board in this pro- 


ceeding in 1961 (33 CAB 734). 


The Board in 1961 carefully evaluated and rejected the 
first one-carrier service argument now urged by the Ex- 
aminer, finding that (33 CAB 734, emphasis added) : 
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“In terms of quality of service to the public and 
historic interest in the traffic to be served, we do not 
find that either Braniff or Eastern has any significant 
advantage in these respects. It is true that the end-on 
integration of Braniff’s extension from Dallas/Fort 
Worth to Miami/Tampa with that portion of the car- 
cier’s system extending west of Dallas/Fort Worth will 
permit Braniff to utilize beyond-segment and beyond- 
area traffic to support maximum frequencies over the 
Dallas/Fort Worth-Miami route, as well as to offer 
one-carrier and single-plane service benefits for the 
convenience of ‘beyond’ passengers. However, the 
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amount of backup traffic which will be available as 
well as the number of passengers who will receive im- 
proved servcie is a factor to be weighed. In this re- 
gard, it should be noted that the elimination of 
Houston from this route makes it unlikely that Florida 
travelers from such Braniff cities as San Antonio, 
Austin, Waco, Corpus Christi, and Brownsville would 
choose Braniff’s one-carrier circuitous service via 
Dallas/Fort Worth rather than the more direct con- 
necting service available at Houston. Moreover, 
Amarillo, Oklahoma City, Tulsa, Denver, Colorado 
Springs, Fort Smith, and Little Rock, presently have 
single-plane or one-carrier service to Florida via the 
Braniff-Eastern interchange flights via Memphis™ .. . 
[and] the best service Braniff could provide via the 
Dallas/Fort Worth-Southeast route for the beyond- 
area Florida travelers would be a two-stop service. 
In these circumstances, we think it is doubtful whether 
the actual service benefits which the beyond-area 
travelers would obtain from Braniff’s new service and 
the number of potential ‘beyond’ passengers who 
would utilize the service which Braniff could provide 
in preference to the more direct nonstop connecting 
services available to many of these passengers, would 
be great. While the beyond-area possibilities of 
Braniff’s proposed service are advantages in the car- 
rier’s favor and are entitled to consideration, these 
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beyond advantages constitute only one of the various 
factors to be considered im selecting a carrier for a 


new service. 
* e * e ° 


“(85 Most of these cities are now offered single-plane service to New 
Orleans by Braniff and the others can utilize Braniff’s one-carrier 
connecting servico to this city.’’ 
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“But the number of passengers to whom Braniff could 
offer one-carrier service would be in excess of the 
number who would obtain direct single-carrier service 
from Eastern. Nevertheless, since Braniff disclosed 
no plans for the operation of through-plane service 
for the bulk of these passengers, coupled with the 
fact that the largest traffic flows between cities on 
Braniff’s system west and north of Dallas/Fort Worth 
and Florida, to which effective one-carrier service 
would be possible, presently have one-carrier or single- 
plane service available via the Braniff-Hastern inter- 
change, the claim of superior one-carrier benefits by 
Braniff loses much of its significance. 


The Board’s disposition of Braniff’s first one-carrier 
service claims accorded with its other conclusions on the 
same issue elsewhere in the Original Decision.* For ex- 
ample, the Board found (7d. at 728) that Eastern’s first 
one-carrier service claims did not outweigh the importance 
of strengthening and other factors considered in selecting 
National for the Florida-California route. The Board also 
rejected similar American claims (7d. at 720). And in 
establishing the original Trans-Gulf route the Board se- 
lected National instead of Eastern, the carrier with ac- 
knowledged greater historic interest in the route, even 
though it conceded ‘‘Hasterm does enjoy an advantage in 
terms of new ‘one-carrier service’.”? Florida-Texas Service 
Case, supra, at 317. 


Nothing has happened with regard to Braniff’s first 
one-carrier service claim to warrant reversal of the Board’s 


1The Examiner correctly found (I.D.22) that connections to and from 
the Braniff-Eastern interchange ‘‘could be handled equally well . . . by 
Eastern, Braniff’s South American interchange partner.’’ This accords 
with the Board’s finding in the Original Decision (33 CAB 734) that 
Braniff’s South America traffic would receive no benefit as a result of 
Braniff’s operation of the Florida-Texas route. 
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1961 decision that the amount of one-carrier service is not 
dispositive of the selection of carrier issue. 


The Board found then (and the Examiner now has re- 
affirmed) ‘‘the best service Braniff could provide via the 
Dallas/Fort Worth-Southeast route for the beyond-area 
Florida travelers would be a two-stop service’? (33 CAB 
734; LD. 57). That two-stop service would be competing 
with expedited connecting services, many of which involve 
only the stop at the connecting point and which involve 
a shorter total elapsed time than most of the proposed 
Braniff one-carrier services (HAL 2304). Those connect- 
ing services offer a schedule frequency not matched by 
Braniff and their convenience outweighs any Braniff one- 
carrier passenger handling convenience. 


As before, Braniff has ‘‘disclosed no plans for the 
operation of through plane service for the bulk of these 
passengers .. .’? (33 CAB 734). With minor exception, 
Braniff proposed no through-plane services for ‘“beyond”’ 
traffic. It did propose a Miami-New Orleans-‘‘ Dallas/Fort 
Worth’’-Denver westbound flight (Flight 60), but the east- 
bound counterpart, Flight 63, would stop only at ‘‘Dallas/ 
Fort Worth,’’ and the Examiner ruled that such a flight 
could not be operated pursuant to the scope of this case 
(LD. 53-57). Thus, the only new through-plane service 
for ‘“‘beyond”’ traffic that Braniff properly proposed is a 
single, westbound two-stop Miami to Denver flight. For 
the nine passengers per day from Miami to Denver (I.D. 
App. C.), that flight, which would arrive Denver at 12:07 
P.M., would not provide appreciably better service than 
is now offered by connections from Eastern’s Flight 202, 
arriving Dallas at 10:39 A.M., connecting to Braniff’s 
Flight 60 at 11:20 A.M. which arrives Denver at 12:01 
P.M. 
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Apparently forgetting that as between ‘‘one-carrier’’ and 
“cone-plane’’ service the latter is ‘‘the more significant 
criterion,’ the Examiner failed to note that in terms of 
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that ‘“‘more significant criterion’’ there is little difference 
between the two applicants (see Florida-Texas Service 
Case, supra, at 317). The Examiner did admit (I.D. 15) 
that with ‘‘the exception of the limited single-plane sched- 
ules proposed by Braniff for Denver, the one-carrier ser- 
vice would take the form of connecting service at an 
on-route point’? and that “public benefits are less in the 
case of one-carrier connections than with single-plane 
service... .’’ 


The Examiner asserted that one-carrier connections 
offer ‘‘decided advantages over a two-carrier service’ 
(ibid.), but he failed completely to show any specific 
benefit in Braniff’s proposal. Since Braniff proposes 


basically the on-route schedules Eastern now provides 
(and makes only the same connections possible), since 
the scheduling problems are already solved, and since 
the record shows no ‘‘handling of baggage’’ problems in 
Eastern’s interline service, it is difficult to imagine what 
the Examiner had in mind." 


In every significant through-service, or beyond-service, 
respect, the proposed schedules of Braniff and the actual 
currently-operated schedules of Hastern are substantially 


1Tho Bureau, in appropriate recognition of the fact that Braniff did 
not propose significant first through-plane services, concluded (Brief to 
the Examiner, p. 6): 

“If Braniff were able to provide new single-plane service for these 
beyond-segment points rather than single-carrier service, the Bureau 
would have deemed such fact controlling and would have argued that 
Braniff should be selected, without question. Although single-carrier 
connecting service is moro desirable than two-carrier connecting ser- 
vice, the advantages are not so extensive as to warrant as strong @ 
position in Braniff’s favor.’’ 
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the same. Braniff proposes to operate at the times of day 
attractive to passengers; Eastern actually now operates at 
those times of day. Asa result, Eastern’s departures from 
Dallas and Eastern’s arrivals at Dallas are, from the 
standpoint of connecting opportunities for ‘‘beyond traffic,’’ 
practically the same: 


1841 
DALLAS ARRIVALS DALLAS DEPARTURES 


Braniff Eastern Braniff Eastern 
Proposed Actual Proposed Actual 


10:554 10:39A 7 :30A 700A 
5:05P 3:55P 11:00A 12:30P 
7 :23P 7:25P 6:30P 4:55P 


Where there are differences, Eastern’s schedules are 
preferable. Eastern’s Dallas arrivals make all the con- 


nections which are claimed by Braniff. From Dallas to 
Miami, Eastern’s 7:00 A.M. and 12:30 P.M. departures 
make all the connections claimed by Braniff (BNF 2). In 
addition, Eastern’s 4:55 P.M. departure from Dallas pro- 
vides superior connections for American’s Flight 473, a 
3:39 P.M. Dallas arrival from Tulsa and Oklahoma City, 
and Eastern’s 3:55 P.M. Dallas arrival affords connections 
to Continental’s Flight 279 at 4:45 P.M. to Lubbock and 
Amarillo, which Braniff’s 5:05 P.M. proposed arrival would 
not make (October 1, 1964 Official Airline Guide). 


The Examiner opines that ‘‘Braniff could provide new 
useable single-carrier service for a substantially greater 
number of passengers than could Eastern’’ (I.D. 19). 


On the basis of passengers (EAL 2306), Hastern’s first 
one-carrier service total is 75 percent of Braniff’s. But 
the relevant benefits of first one-carrier service do not lie 
in ‘‘number of passengers.’? The probative fact is the 
actual number of passengers who would be given on-line 
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connections via Braniff superior to (a) the connecting 
services that Eastern now provides and (b) ‘Sattractive 
alternate routings.’? The Examiner ignored the record on 
this point. 


Initially it must be noted that the additional number 
that could be served by Braniff is insignificant. Accord- 
ing to the Examiner’s tabulation (LD., App. G),? Braniff 
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could provide first one-carrier service to an average of 2.3 
passengers per day each way in each of 23 markets. But 
only three markets, Denver-Miami, Oklahoma City-Miami 
and Denver-New Orleans involve significant traffic; if they 
are eliminated, the remaining 20 produce an average of 
only 1.4 passengers each way per day (see I.D., App. G). 
It is not surprising that Braniff offers no one-plane serv- 
ice for those markets (I.D. 15). 


Braniff’s one-carrier service could offer no advantage 
to Denver-Miami passengers. As shown in Exhibit EAL 
2304, connecting schedules over the Chicago gateway are 
faster than or comparable in elapsed time to the best 
schedules Braniff could legally provide. Those numerous 
frequencies must be contrasted with the two connecting 
services in each direction proposed by Braniff. Braniff’s 
proposed Denver-Miami service, limited to only one 
through-plane service in one direction (the proposed 
through-plane return flight could not be operated under 
the restrictions of the case) and competing with the 
superior frequency of service available over Chicago, 
hardly offers any significant benefit for Denver-Miami 


1The Examiner’s total should be reduced by 1,450 annual <Austin- 
Florida passengers (in light of the Board’s finding that Austin passengers 
would move through Houston and not Dallas/Fort Worth) and by 5,800 
New Orleans-Denver passengers who could now receive one-carrier serv- 
jee from Braniff (See I.D., App. C, p. 4, n. 1 and 33 CAB 734, n 55). 
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passengers. And, in any event, the Eastern schedules meet 
all connections that Braniff proposes to make. 


The Examiner himself questioned the value of Braniff’s 
proposed ‘‘beyond’’ service, particularly that to and 
from Denver, but he never properly resolved those 
doubts against Braniff. He first (I-D. 58) noted that, ‘‘This 
case is not the appropriate vehicle for trying the basic 
needs between the beyond area and on-route points,’’ and 
then concluded (ibid.) that the ‘‘two-stop restriction’’ on 
any Miami-Denver flight by Braniff would permit ‘‘sub- 
stantial service benefits’? while ‘‘minimizing the practical 
significance of the award to other applicants seeking to 
provide direct single-plane service’? between Miami and 
Denver. Finally, he rejected TWA’s request for a change- 
of-plane restriction so as to preclude the operation of all 
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single-plane service between Denver and Florida points, 
saying the record does not show ‘‘that a two-stop operation 
for Braniff would . . . preclude a subsequent award of the 
authority’? TWA seeks between Denver and Florida (I.D. 
58-59). If the Braniff ‘‘two-stop operation’’ would provide 
such relatively poor srevice that it would not ‘‘preclude 
a subsequent award’’ of Denver-Miami authority to TWA 
(or any of the several applicants for that authority), how 
could it be of such significance as to support Braniff’s selec- 
tion here? The weight given by the Examiner here to that 
Braniff ‘‘beyond’’ terminal possibility was plainly mis- 
placed, and his own analysis shows that it should not be a 
matter of decisional significance. 


Oklahoma City presently receives excellent expedited 
connecting services to and from Miami. Those services are 
provided by Eastern in conjunction with the connecting 
flights of American and Braniff and are comparable to or 
faster in elapsed time than the connecting schedules pro- 
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posed by Braniff. Again, Eastern makes all connections 
Braniff proposes for Oklahoma City-Miami.* 


Another weakness in Braniff’s first one-carrier service 
claim is that most of the markets in the Braniff total are 
provided with connecting service to the Dallas-Fort Worth 
gateway by a competing carrier in addition to Braniff. 
Operation of the Florida-Texas route by Eastern insures 
scheduling over the route that will connect with 
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the maximum number of schedules and passengers of all 
carriers from the off-route points at Dallas and Fort Worth 
and that will provide the most connecting frequencies and 
shortest elapsed times, unrestrained by any desire to maxi- 
mize Eastern’s on-line through traffic. On the other hand, 
Braniff would schedule primarily for its own on-line ad- 
vantages. 


Further demonstration that Braniff’s one-carrier argu- 
ment is essentially inconsequential in terms of passenger 
convenience should be unnecessary. It remains only to dis- 
pose of the suggestion that one-carrier routing possibilities 
by Braniff would produce a greater flow of traffic over the 
route than Eastern has developed. Eastern agrees that 
backup traffic is important, because it ‘‘will lend strength 


1 Analysis of New Orleans-Denver (which produced 8 passengers per 
day in each direction in 1963) has been omitted because, as the Bureau 
asserts (Answer of the Bureau of Economic Regulation to Motion to 
Defer and Consolidate, Dockets 7984 and 15459, September 30, 1964, 
p. 3): ‘The controlling fact here js that Braniff already has, without 
reliance on the Southern Transcontinental Case, single-plane New Orleans- 
Denver authority either on a one-stop basis (Ft. Smith) or on a two- 
stop basis (Tulsa and Amarillo). 

‘cThus, even ‘tacking’ its existing authority to its inchoate Dallas-New 
Orleans authority, Braniff would obtain nothing it does not already have.’’ 


2 Amarillo, Colorado Springs and Lubbock have service to Dallas and 


Fort Worth by Continental as well as Braniff. Oklahoma City and Tulsa 
have service to Dallas and Fort Worth by American as well as Braniff. 


(1844) 
130 


in support of maximum frequencies between on-route 
points’? (I.D. 14). But backup traffic need not be new 
single-carrier traffic in order to lend support to maximum 
on-route frequencies. Eastern, for example, derived major 
support from such off-route points as Orlando and West 
Palm Beach in order to maximize on-route frequency dur- 
ing the developmental stages of its operation, by offering 
those markets through-plane Trans-Gulf services (I.D. 14). 
Other large off-route traffic centers, including San Juan 
and San Antonio, are available for backup support for 
Eastern’s, but not Braniff’s operations over the route, 
even though some of them may not be ‘‘new one-arrier 
markets.’? The Examiner refused to credit Eastern with 
such backup support (presumably because it was not ‘‘new 
one-carrier’’ traffic; see I.D. 20, n. 27), even though he else- 
where proclaimed ‘‘only by consideration of all backup 
traffic will an accurate view be obtained not only of the 
total traffic available to support maximum frequencies but 


also of the full sweep of public service benefits’? (I.D. 21, 
emphasis supplied). 


The significance of ‘‘new one-carrier’’ as opposed to 
‘‘competitive’’ markets for backup purposes is a question 
of participation; if the traffic can be obtained, it is imma- 
terial that 
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other carriers are authorized. No one suggested any crit- 
icism of Eastern’s relatively modest claims of backup traffic 
from off route markets. But Braniff’s claim that of its 
projected 139,332 annual passengers ‘‘over 40 percent... 
would be beyond segment passengers moving over the 
route’’ (I.D. 23) was thoroughly discredited by the Ex- 
aminer, who noted that several considerations ‘‘might well 
prevent Braniff from sharing in the beyond traffic to the 
full extent it anticipates,’’ that competition was rather too 
heavy for Braniff’s participation claims in the Amarillo/ 
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Lubbock/Colorado Springs-Dallas and Oklahoma City/ 
Tulsa-Dallas markets, that other Braniff participation 
claims ignored circuity considerations, and that, as to the 
largest market involved: 


‘“‘Braniff’s forecast of 90 percent participation in Den- 
ver-Miami traffic may be unrealistic in view of the 
frequent two-carrier jet service via Chicago now 
used by over 80 percent of the traffic... [since] fares 
are identical and ... elapsed times compare favorably 
with Braniff’s proposed schedules’’ (I.D. 19).* 


After making such an analysis, the Examiner should 
have deflated the Braniff off-route traffic claims, but he in- 
explicably failed to do so. It should be clear that Braniff’s 
“‘beyond terminal’? one-carrier service possibilities would 
not enable Braniff to operate greater frequencies over the 
route than Eastern offers. Eastern now serves the route 
with three daily roundtrip jets; Braniff proposes to oper- 


ate the same number. Eastern will connect with Braniff 
and also with American, Continental and Trans-Texas. 
Braniff would have no incentive to connect with other car- 
riers. Eastern will have as much or more ‘‘beyond’’ traffic 
support connecting with those four carriers as Braniff 
would have in connecting with itself. Moreover, Kastern 
has signifi- 
1846 


cantly greater online connecting opportunities at New Or- 
leans, Tampa and Miami* than Braniff would have. In 


1The routing over Chicago actually allows the use of a lower fare by 
combination of the jet thrift faro between Chicago and Denver and the 
night coach fare between Chicago and Miami 


1The Examiner said (ID. 16, n. 23) ‘‘ ... nor does Eastern specifically 
propose connecting service for Puerto Rican traffic.’ Actually Eastern 
now provides that service. Eastern’s Dallas to Miami Flight 203 arrives 
Miami at 11:33 A.M. and makes a good connection to Eastern’s Miami 
to San Juan Flight 107 at 1:05 P.M. Westbound, Flight 114 now arrives 
Miami at 2:57 P.M. and connects to Flight 204 for Dallas at 5:00 P.M. 


(1846) 


132 


the circumstances the Board must reject Braniff’s ‘“‘beyond 
area’’ contentions and, in doing so, it might appropriately 
restate its conviction that the certification of a carrier 
whose efforts will be focused primarily on the needs of 
the route rather than beyond area traffic ‘‘will result in a 
service more convenient for local needs’’ (33 CAB 731). 
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Excerpt from Transcript of Oral Argument, 
November 5, 1964 


* * * * * * * 


Arcument or Harotp L. Russeru 


Ow Bexaur or Eastern Arm Lines 


* * * * * * * ° * e 


May it please the Board, in this direct argument I shall 
attempt to establish three propositions of controlling im- 
portance. The first is that Eastern’s well-established and 
popular service between Florida and Texas authorized 
by the Board’s March 13, 1961, decision, should not be 
unnecessarily disturbed. 


The second proposition is that Eastern needs the 
strengthening it now derives from the Florida-Texas service 
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absolutely, in comparison with other members of the Big 
Four and its other major competitors, and in relation to 
Braniff. 


And the third proposition is that three and a half years’ 
service by Eastern, the experience in providing that service, 
Bastern’s identity in the markets, its superior equipment, 
its concentration upon the regional services within the 
area of this case, its ability to serve in connection with its 
schedules over the route, more traffic on a one-carrier basis 
than Braniff, all of these things assure better public 
service by Eastern and call for Eastern’s continued certifi- 
cation. 


Now, as to the first point, which is that Eastern’s 
Florida-Texas services should not be unnecessarily dis- 
turbed, there are two facets. 


The first is that if the original decision was correct, 
Eastern should be deemed to hold a valid certificate from 
the day it began service on June 11, 1961. 
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By way of background, you will recall that the Board 
decided, without dissent, on March 13, 1961, that the public 
interest required Hastern’s certification. Thereafter, after 
the Board had denied Braniff’s petition for reconsidera- 
tion and reaffirmed its award to Hastern, and after the 
Board and Eastern had successfully resisted an American 
Airlines request for a stay of the effectiveness of certificate, 
Eastern began its service. 
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Braniff, which had not requested a court stay, finally 
appealed on the last possible day, July 24, 1961, and al- 
though the Board, with our assistance, diligently defended 
the decision, the court of appeals on May 24, 1962, an- 
nounced that it would send the case back to the Board. 


As the Examiner noted, the court did not say that the 
Board’s selection of Eastern was erroneous or unsupported 
by the evidence, but only that the Board had not articu- 
lated findings sufficient to permit the court to review the 
correctness of the Board’s determination. 


There was no reversal, there was no finding that the 
decision was incorrect. 


Pursuant to the suggestion of the court, that the Board 
might maintain the status quo, pending further proceed- 
ings, the Board issued Eastern an exemption on August 
23, 1962, pursuant to which Eastern has continued to serve 
the route—and well. 


In that setting, I come to the first point which is, I 
believe, unassailable. It is simply that like every other 
party to the case, Eastern is and was entitled to a correct 
decision in the original proceeding, and on the original 
record, and necessarily, it follows that if the original deci- 
sion was correct, on the record no one understanding the 
facts of Eastern’s full measure of good service to the route 
could take away the certificate to which Eastern was and 
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is entitled. 


Now, when the Board decided in October of 1963 to hold 
further evidentiary hearings, ‘‘to bring the record up to 
date,’’ the Board certainly did not intend to throw away 
the original record or to deprive Eastern of a correct deci- 
sion on the basis thereof. 


The Examiner erred, because he not only rejected Hast- 
ern’s request for a correct decision on the original record, 
' but he even went so far as to hold that the decision now 

must be made upon the basis of the fresh record and must 
be a de novo determination unfettered by what had gone 
before. 


So I begin on a simple point on which I hope you will 
agree; namely, that Eastern is entitled to a correct deci- 
sion on the original record and we show further in our 
brief that the Board’s reasonings and the evidence in the 
original proceeding fully support the award to Eastern. 


Now, to the second phase of this first point, which is the 
legal and policy import of Eastern’s 41 months of dedi- 
cated service on the route. 


First, pursuant to an unchallenged certificate, then for 
many months pursuant to a presumptively valid certificate 
which you, the Board, and we were vigorously defending 
in the court of appeals, and then later pursuant to exemp- 
tion authority and during all of which time there has never 
been any finding that the original decision was incorrect, 
but only 


1975 
that there had been faulty formal articulation of the con- 
clusions. 


Here it should be noted that during these 41 months 
Eastern has dedicated its first-line equipment, its resources 
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and its personnel to that good service which the Board and 
the public rightfully expected from Hastern. 


Some $1214 million has been invested in the route and 
that Eastern’s service and substantial segments of the 
working lives of Eastern’s employees have been devoted to 
it. The question is, Is the public entitled to the continued 
benefit of that service, and is Eastern entitled to some 
preference for rendering it? 


As the Examiner found, Eastern’s service has resulted 
in a steady and healthy growth in traffic and significant 
benefits to the traveling public. He pointed to favorable 
completion and on time performance factors and to Kast- 
ern’s provision of power jet service an ample coach serv- 
ice. He expressly rejected Braniff’s criticisms as being 
without convincing basis and of no real significance. 


But after making those proper findings, he denounced 
any consideration of Eastern’s record of good service as 
being ‘‘highly prejudicial to Braniff and inconsistent with 
basic concepts of fairness.” 


I respectfully urge upon you that the public and Eastern 
have a legitimate interest in the established service, 
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that the existence of the service and Hastern’s experience 
on the route are appropriate facts for your consideration 
here, and that the established service should not be un- 
necessarily disturbed. 


The Board pointed out, for example, in the New England 
States Service Case that when a carrier has become estab- 
lished pursuant to a temporary authority, when it has ex- 
tensive experience, when it has devoted considerable time, 
effort, and money to a service, and is already serving the 
route, it would not be in the public interest now, said the 
Board, to entrust service to another carrier, and in the 
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Large Irregular Carrier decision of 1955, the Board con- 
tinued the temporarily authorized applicant because ‘‘the 
movement and carriage of traffic in the past has caused 
investment and built up habit patterns which should not 
be unnecessarily disturbed.’’ 


Eastern has carried over 280,000 passengers over the 
route through dedication of its resources and personnel on 
the route; it has established services well tailored to pas- 

| senger preferences. Over 10,000 passengers a month now 
rely on those services. 


The situation reflects investments and built up habit 
patterns, to use the words of the Board, which should not 
be unnecessarily disburbed. 


The revocation of Eastern’s authority would 
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unnecessarily injure Eastern’s employees. Service over the 
route at present levels involves 21 flight crew personnel, 
' 21 flight attendants, 51 flight equipment maintenance em- 
ployees, and 39 ground station employees, a total of 131 
directly involved in serving the route. While there are 
necessarily scores more engaged in support functions, no 
amount of sophistry would hide the fact that the loss of 
than many jobs within Eastern would have an injurious 
effect, not only upon employees directly engaged in pro- 
' viding the services, but upon the job opportunities of all 
of Eastern’s employees. 


The revocation of this authority would also injure Kast- 
ern itself by admitting that his conclusions reflected ‘‘a 
particularly difficult and unpalatable decision’? for Hast- 
ern, the Examiner went on to say that after all, he would 
destroy for the most part only Eastern’s ‘‘expectations and 
aspirations,’? which destruction, he said, does not con- 
stitute cognizable injury. 
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Expectations and aspirations actually represent all that 
any air carrier has in any route certificate and the pro- 
tection of those matters is the keystone of the security 
route concept which as the Supreme Court has noted, Con- 
gress wanted certificated carriers to enjoy so that they 
might invest considerable sums required to support their 
operations. 


The loss of the opportunities flowing from the dedica- 
tion of Eastern’s resources and personnel for the route 


1978 
is the loss that Congress intended to avoid. 


Now, in opposition to a proper consideration of the 
public interest in Eastern’s established service and in the 
interest of Eastern and its employees in that service, 
Braniff and the Examiner relied upon a dictum found in 
an initial decision in the reopened Milwaukee-Chicago-New 
York Restriction case in 1954, in which it was stated that the 
service performed pursuant to an exemption following a 
remand by a court of appeals vacated the award, should 
not be considered as a “moving factor in the selection of 
carrier.’’ 


Now, in that particular case, the court had declared the 
Board’s decision actually incorrect, because of procedural 
irregularities. The court here did not declare the Board’s 
decision to be incorrect, but simply requested a fuller state- 
ment of the Board’s reasoning. 


Moreover, in this particular case, there is more involved 
than simply service pursuant to an exemption, because here 
we have in addition, Eastern’s longer service, prior to 
Braniff’s appeal, and pursuant to the presumptively valid 
certificate which your counsel and we were defending be- 
fore the court of appeals. 


Moreover, since the Board and the public rightfully 
expected Eastern to provide good service pursuant to the 
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certificate, and pursuant to the exemption authority, it is 
only appropriate that the security of route concept is 
invoked 
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to provide incentives to good performance under such cir- 
cumstances. 


It would be out of keeping with encouragement and pro- 
motion of an adequate national air transportation system 
for the Board to ignore a carrier’s dedicated effort for pro- 
viding admittedly good service, when that carrier finds it- 
self in a situation where, as here, through no fault of its 
own, it is plunged into further contested route proceedings 
because of a faultily articulated decision. 


Now I come to the second point. You may recall that 
in the original decision, you found that Eastern should be 
authorized to serve the route because of Hastern’s worsen- 
ing financial position, because of the impact of the United- 
Capital merger, because of the appreciable curtailment 
of Eastern’s traffic opportunities, and you said during the 
preceding five years by the Braniff competitive authority 
in most of Eastern’s passenger markets, because of the 
disappointing lack of growth of the Florida market, because 
of the accumulative effect of those many factors and the 
steadily decreasing opportunities for growth available to 
Eastern, you said, whose service ‘‘is vitally important to 
a substantial segment of the traveling public.’’ 


And you further pointed to the deterioration of Eastern’s 
position as a member of the Big Four and ‘‘in relation to 
the other trunk line carriers with which it is 
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required to compete.” 


And you mentioned the importance of maintaining East- 
ern’s strength to prevent ‘‘imbalance in the size of carriers 
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that are expected to compete with each other,’’ and also 
because of the sharp decline in Eastern’s profit position 
which you noted. 


You said all of these things supported Eastern’s authori- 
zation. Now, those findings, valid when you made them on 
the original record, are reconfirmed by the reopened record. 
The route is a substantial source of strength to Eastern, 
and it now produces a profit on an added cost basis of some 
$2,767,000 annually. 


You may recall that when you made your original deci- 
sion, the latest 12 months’ figures before you were those 
for calendar year 1959. And in that year, Eastern had 
netted $11,403,000. That was a profit. Now, since then, 
what has happened, since January 1, 1960? Uninterrupted 
losses have reached a total of $70,967,000. Retained earn- 
ings have dropped from $88 million to less than $13 million. 
Stockholder equity has dropped from $117 million to $42 
million. <A dissipation of $75 of the substance of Eastern’s 
owners. Long-term debt has shot up from $135 million to 
$253 million, and whereas in 1959 or January 1, 1960, it 
amounted to 115 percent of stockholder equity, today it 
represents some 563 percent of stockholder equity. 
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Now, those facts should be enough on that subject, but 
in view of Braniff’s contentions, and the Examiner’s con- 
clusions, we have prepared for brief and argument some 
materials which reflect basic factors of strength and not 
merely those of size. 


To compare EHastern’s present and past situation, its 
relationship with the Big Four, and its other competitors, 
and its position in comparison with Braniff. In these ma- 
terials, we have used generally 1955 as a base year, a base 
year used by the Board in its original decision, and by 
Braniff and by the Examiner, and we have used 1959, which 
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was the full year before you at the time of your original 
decision, and then we have presented the latest available 
data which can be secured. 


I ask you, please, to look at page 1 of these materials, 
and particularly at the top of the first page which reflects 
comparisons of average length of haul. You will note that 
Braniff, among the smaller seven carriers, ranks better than 
Eastern does among the Big Four, or among Eastern’s 
other major competitors. And Eastern’s position, you 
will note, has been declining relatively while Braniff’s has 
improved over 1955. 


At the bottom of the page, we have average length of 
aircraft hop. Again, we show how Braniff ranks better in 
relation to the smaller seven than Eastern does among the 
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Big Four, or its major competitors. 


Chairman Boyd: Excuse me, Mr. Russell. Are these 
figures related to total systems or domestic systems only? 


Mr. Russell: These are domestic. 
Chairman Boyd: Thank you. 


Mr. Russell: I might say in the case of both Eastern and 
Braniff, the foreign services are ten or eleven percent of 
the system, and that you get hardly any change in relative 
values if you use the entire system. 


Now, at page 2, we have shown that Eastern has a 
heavier smaller-city burden than the Big Four or its major 
competitors, or Braniff, and we have also shown there that 
if all of these smaller points which the Examiner and 
Braniff claim might be eliminated from Eastern’s system 
were actually eliminated, Hastern’s average length of haul 
would be increased to a maximum of six-tenths of one per- 
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cent, and the average length of hop would be increased a 
maximum of 2.7 percent. 


On page 3, you will find an analysis of competition, a 
further factor which affects strength and one mentioned in 
your original decision, and at the top of the page you will 
find that the added competition of the 1955-1959 period 
referred to by you in the original decision. 


That competition has affected Eastern relatively twice as 
much, that is 82 percent of its top 100 markets, 
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five times as much as Braniff, and that the new route 
awards to Eastern during the same period were the small- 
est, absolutely and relatively, and only one-fortieth of the 
import of the competitive awards. 


At the bottom of page 3, we show that Hastern’s com- 
petition with others of the Big Four is three times as great 


in volume, almost three times, as that of Braniff, and at 
the top of page 4, you will find a comparison of load factors. 


You will note that in the load factor comparison, Braniff 
is more favorably situated in relation to the smaller seven 
than is Eastern among the Big Four, or among its other 
major competitors. 


At the bottom of page 4, I believe, is perhaps the most 
significant of the tables, at least, one of the most significant, 
and here in this analysis of operating costs you find a 
reflection of the effect of the shorter hop which produces 
higher direct flight costs and have the shorter haul, which 
produces comparatively higher indirect costs, because EHast- 
ern has a lower yield than Braniff; Hastern’s average fare 
percentage is less, and with an average fare percentage of 
only about $30, actually, a little less than $30, as against 
American with $50, for example, Eastern must board five 
passengers to secure the same total revenue as American 
secures from three. 
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In this case, in the case of the analysis of cost, you will 
note Eastern’s deteriorating position again among the Big 
Four and among other major competitors, and you will see 
' that Braniff has a somewhat improving position among the 
smaller seven from 1955. 


Now, at the top of page 5, you will find an analysis of 
growth and see that Eastern has had comparatively less 
growth than any other carrier and at the bottom of page 5, 
you will see that Braniff in relation to Hastern now isina 
more favorable position than at any time in airline history. 


At page 6, you will find comparisons of profit and loss. 
Strength actually means nothing, I am sure you would 
agree, unless it relates to profits, and the only fair-sized 
measurement which could reflect strength or weakness 
must be that of profit or loss. 


At the top of the page, you can see that since January 1, 
' 1960, on that basis, Braniff has been more than $75 million 
stronger than Hastern. 


At the bottom of page 6, you will find more recent results 

which negative the argument of Braniff and of the Exam- 
' Sner that because of some apparent reported improvement 
in Eastern’s position in 1964, you may ignore the funda- 
mental wealmesses of Eastern’s route structure and con- 
clude that Eastern needs no strengthening. 


You will note that there is some improvement on 
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the basis of reported results, but you will also note that 
that improvement is not as good as that of Braniff nor that 
of the industry average; and at the very bottom of the 
page, the September quarter figures are now available, and 
{ would like to ask you to enter opposite Eastern’s 1964 
reported, where the blank is there, a loss of $7,720,000, and 
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then opposite Eastern’s 1964, on the basis of 1963 de- 
preciation and amortization, to have the two years on a com- 
parable basis, a loss of $14,575,000 should go in there reflect- 
ing a greater loss by some $1,800,000 in 1964 than in 1963. 


On page 7, you will find Braniff’s present release on its 
remarkable record profits in 1964; and on page 8 you will 
see how the problem of short haul, short hop, small city, 
multiple competition, and the constant losses have affected 
shareholder equity, and you will see how Eastern’s has 
declined in relation to others of the Big Four and in relation 
to its major competitors, and how Braniff holds a more 
favorable position among the smaller seven; and, finally, 
on page 9, we have set out 24 measures of strength or of 
change in those measures from 1955 to 1959, and you will 
find that in 23 of those tests, Braniff is better situated from 
Eastern. 


The Examiner did say that the record showed a ““neces- 
sity for improvement in Eastern’s profit position.’”’? He 
said that is plainly evident, but he went on to say that 


1986 


Braniff’s request for strengthening was greater than that 
of Eastern. 


I believe he fell into that error simply by equating size 
with strength, because it was fashionable 15 years ago 
to do that, and because he simply relied upon such measures 
as numbers of employees or passengers or passenger miles 
or number of high density markets; he considered numbers 
alone, and they measure simply size and not potential 
strength or profit. 


Now, the Examiner also referred to ‘¢the general objec- 
tive of reducing the disparity of air carrier size.’ You 
will recall that in Examiner Stodola’s original decision in 
his case, he found ‘‘Eastern has long been strongly inter- 
ested in a southern transcontinental route and has fought 
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for such a through service at every turn,’’ and he went on 
to say, ‘‘This carrier is preeminently governed by every 
test of air carrier test in this proceeding for such a service 
except for’’—and then he lapsed into the factor of size 
which he said, ‘‘should bar the choice of any of the big 
four carriers.”’ 


In your original decision you squarely met that disparity 
of size argument. You rejected on policy grounds the idea 
that Braniff should be authorized to serve the Florida- 
Texas route simply because it is smaller than Bastern, and 
you concluded that because of Eastern’s greater need for 
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strengthening and its good service possibilities, Eastern 
should serve the route. 


Examiner Park would overrule your decision, not on 
the basis of facts or changed circumstances, because the 
new facts defer to your decision, but upon his personal 
view of policy. He would reinstate the long since dis- 
credited philosophy that a smaller carrier must always re- 
ceive any new route award merely because it is a smaller 
carrier, even though it may be stronger than the other 
applicants. 


Eastern needs the route, not only to strengthen Eastern, 
per se, but to strengthen Hastern in relation to its Big 
Four competitors, and Pan Am, and in relation to Delta, 
National, and Northwest, its other major competitors, which 
are all transcontinentals and which are all stronger than 
Eastern. 

But also because Eastern has a critical need for improve- 
ment in its position in order to be able to meet immediately 
foreseeable commitments and thereby adequately respond 
to the public service responsibilities of its system. 


If Eastern should be able to break even during the 18 
months ending December 31, 1965, Eastern would still need 
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$16,400,000 simply to meet its existing commitments— 
capital commitments—which include the Boeing 727’s on 
order; in addition, Eastern must at some time replace 91 
propellor aircraft with turbine equipment, and if it is to 
respond only 
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to a 5 percent annual increase in traffic with a comparable 
increase in traffic in seat miles, it would need five new jets 
annually costing $27 million. 


Eastern’s need for earnings to secure the capital neces- 
sary for adequate service to its routes is plainly evident. 


Eastern also has, to use the Examiner’s phrase, a need 
for the particular route here at issue. Hastern’s need is 
established and this route is the only one at issue now, and 
the Examiner has characterized alternative possibilities 
as ‘‘speculative’’; and, finally, its need is doubly acute here 
because in this situation you have a route which is con- 
tributing a profit of $2,767,000 to Eastern and to take it 
away would increase Hastern’s losses accordingly. 


Now, to the final point— 


Mr. Minetti: Mr. Russell, what revenues has Hastern 
derived from this particular route? 


Mr. Russell: What revenues it is deriving, absolutely, 
more than, I would say now, because the traffic is running 
ahead of forecast, it is probably about $8 million. 


Mr. Minetti: $8 million? 
Mr. Russell: Yes, sir. 


Mr. Minetti: Thank you. 


Mr. Russell: We come now to the final point, namely, 
that Eastern’s continued certification assures better 
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public service than Braniff could provide. 


That is true because of Hastern’s 41 months of service 
and experience, because of Eastern’s present excellent serv- 
ice pattern, and it is to be noted that Braniff, if certificated, 
would begin operations by substituting older turbine air- 
craft, its estimated cost being based upon secondhand 720’s 
to be secured from a foreign flag carrier and its proposed 
investment in the service would be hardly half of that of 
Eastern’s. 


Other than that, and a proposed reduction in the Dallas- 
New Orleans service, and a proposed elimination of all 
service at Fort Worth, Braniff proposes no significant 
change in the service pattern offered today by Eastern. 


Whatever Braniff may allege as to Hastern’s historical 
services over the route, the fact is that Eastern’s present 
management has exhibited a responsible awareness of the 
potential of the route and a full willingness to devote 
Eastern’s resources appropriately to its maximum develop- 
ment. Eastern’s historical identity on the route also as- 
sures maximum development and its commitment of a 
greater advertising budget and its newest Whisper Jet 
equipment, likewise, assures better service. 


Moreover, Hastern has concentrated upon development 
of service within the region, a case which is comported with 
your original finding which called for certification of a 


1990 


regional carrier whose efforts will be focused primarily 
on the regional rather than the transcontinental needs of 
the Dallas-Fort Worth-Florida market, so as to result, as 
you said, in more local needs. 


Braniff has exhibited an obsessive preoccupation with 
trafic moving to and from points far beyond the region. 
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In connection with Braniff’s proposal, you will hear much 
more about Denver, Oklahoma City, Tulsa, even Asuncion 
or Guayaquil than you will about New Orleans, Miami, 
Tampa, and Dallas. It might be well to keep in mind this 
is a Florida-Texas route and the requirements of that 
route are the primary considerations here. 


Finally, I want to stress the fact that Eastern brings 
to the route more off-route traffic on a one-carrier basis 
than could Braniff, and Eastern will continue to develop 
a route better than Braniff. 


Now, that important fact has become obscured by the 
one-carrier service claims of Braniff. I ask you to look at 
page 12 of the materials which you have before you in 
which we have tabulated on page 12 all of the off-segment, 
one-carrier traffic which Eastern now serves and which 
Braniff could serve. We have included Kansas City to 
Florida for Braniff, for example, even though Delta now 
operates there and Braniff would provide no through plane 
service, 


We have likewise included Houston to Florida for 
1991 


Eastern, even though National operates there and Eastern 
would not provide through plane services either, but where- 
as Eastern operates multiple schedules between Houston 
and New Orleans, where convenient connections can be 
made with its New Orleans-Florida services, Braniff has 
only a limited two round trip service a day between Kansas 
City and New Orleans, and its chances of participation in 
that traffic are much less than Hastern’s are in the Florida- 
Texas traffic. 


On page 10 we have charted the one carrier backup 
traffic available to Eastern and Braniff, and I ask you to 
note that at Miami, Tampa, and New Orleans, shown at 
the top of the page, Eastern has substantial back-up where- 
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as at the bottom, Braniff’s back-up comes only at the north 
at New Orleans and the north and west at Dallas and on a 


‘comparative basis, Eastern outscores Braniff on the basis 
‘of first quarter passengers by 13,411, which is a total of 


53,644 on an annual basis. 


In your original decision, you pointed out that it was 
doubtful that Braniff could carry traffic in accordance with 
its one carrier service claims, and that nothing has hap- 
pened since that time to change that decision. 


At page 11, at the top of the page, we have quoted the 
Examiner’s expression of grave doubts that Braniff could 
carry beyond segment traffic in accordance with its esti- 
mates, and at the bottom of the page, we show the multiple 
connections 
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: available to Eastern on a two carrier connecting basis, not 
merely with Braniff, but with Braniff’s competitors, Delta, 
American, and Continental. 


No one has doubted Eastern’s traffic estimates and Hast- 


' ern is already exceeding those estimates. For those rea- 
' sons, it is believed that you will conclude Hastern is now 


providing service over the Florida-Texas route superior 


: to any which could be provided by Braniff. 


As I leave you, I am sure you will hear what will be a 
very able argument by counsel for Braniff, and I hope 
you will hear him meet head-on these questions which I have 
raised, namely, that Eastern is entitled to a correct deci- 
sion upon the original record, that Eastern and the public 
are entitled to some consideration for the excellent service 
provided during the last 41 months, that Eastern’s losses 
and Braniff’s profits accurately reflect the relative strength 
of the two carriers, and, finally, that when you consider 
all of the traffic and not just some limited amount of one 
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carrier traffic, Eastern can bring to the route far more 
passengers on a one carrier basis than can Braniff. 


Chairman Boyd: Just a moment, Mr. Russell. 


Mr, Gillilland: Mr. Russell, the Chairman asked you with 
reference to the table on page 1 as to whether or not 
that traffic represented domestic, and I believe you answered 
that it did. 


1993 


Mr. Russell: Yes, sir. 
Mr. Gillilland: Does it include the San Juan route? 
Mr. Russell: No, sir, it does not. 


Mr. Gilliland: Do you consider that an overseas route 
and those figures are not in that table? 


Mr. Russell: That is true, Judge Gillilland, and the over- 
seas to Bermuda and Mexico were separately reported for 
Eastern as are the South American operations of Braniff 
separately reported. 


Mr. Gillilland: You made some references to the re- 
opened Milwaukee-Chicago-New York Restriction case. 


Mr. Russell: Yes, sir. 


Mr. Gillilland: What were the procedural irregularities 
that brought about a reversal in that case? 


Mr. Russelt: That was originally the Ashbacker case in 
the airline industry, the Board heard Capital without con- 
currently hearing an application of Northwest, and North- 
west appealed and the court said your proceeding was in- 
valid from the beginning because you denied Northwest a 
fair hearing on its application, and set aside the award and 
sent the matter back to the Board and said, give Northwest 
a hearing at the same time you give Capital a hearing. 
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Mr. Gilliland: Those are the only questions I have, Mr. 
Chairman. 


Mr. Minetti: What year was that, Mr. Russell? 


1994 
Mr. Russell: It came up on reconsideration in 1954, and it 
is cited in our brief, the decision of the court of appeals 
was a couple of years earlier than that. 


Mr. Scheurer is here, and he tried it and won it, in 1952. 


Chairman Boyd: You are averaging on the route, as I 
: understand it, about 10,000 O and D passengers a month? 


Mr. Russell: That is correct. 


Chairman Boyd: How many of those are involved in the 
Miami-Tampa segment? 

Mr. Russell: Almost none of them. There is only one of 
‘ the three flights that serves Miami-Tampa, and let me say 
' that the average of 10,000 was reached before the third 
schedule was added the first of October of 1964; the traffic 
demands, particularly on the Dallas-New Orleans route seg- 
ment had reached the point where the third schedule was 
required and Eastern had promised to put it in when the 
traffic warranted, and I don’t know exactly what it is 
running with the third schedule, but with two schedules, 
Eastern was already meeting its estimate of 118,000-odd 
passengers for fiscal June 30, 1965. 


Chairman Boyd: Thank you, Mr. Russell. 


* * * 


ArcuMENT or B. Hower, How 


On Bexaur or Branirr AmRWays 


* * e * * ° 
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Now, there are a few ghosts to be laid to rest. They come 
under the heading of Eastern’s claims and they are why 
most of Mr. Russell’s points this morning could have been 
captioned ‘‘Eastern’s,’’ but spelled with an apostrophe 
‘s.7? It seems impossible that any route structure with 
opportunity to serve the markets in the densities Eastern 
has could be inherently weak and unsound. Eastern’s 
history of profitable operations refutes any such suggestion 
and, in fact, the Examiner found Hastern’s system, in fact, 
inherently sound. 


But there are a number of allegations that require com- 
ment. Let me run by them quickly by topic. Eastern is a 
short haul carrier; yes, it is. Its length of haul in 1963 
was exactly the same as Braniff’s. But Eastern’s length 
of haul was pulled down by its highly successful shuttles be- 
tween Boston and New York, and New York and Washing- 
ton. Looking at the Board’s surveys, because such figures 
are not isolated in the form 41’s, the 1963 competition study 
shows Eastern with an average length of haul of 478 miles. 
The same competition study shows Braniff’s average length 
of haul to be 471 miles. 


But if the Boston-New York and Washington-New York 
locals are removed from Eastern’s figures, Eastern’s aver- 
age length of haul jumps dramatically by more than 100 
miles per passenger to an average haul of 582 miles. 


The shuttle passengers are carried in a no frill 
2008 


service on depreciated aircraft, at a solid 7-plus cents a 
mile yield with no appreciable dillution. The shuttle opera- 
tion is, by Eastern’s judgment, profitable. 


With this unique short-haul traffic set aside, Hastern’s 
average haul is 100 miles more than Braniff’s, a 20 per- 
cent advantage. 
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Now, the short haul. Hastern’s own figures show Braniff 
with a shorter average stage length than Eastern. But 
' these figures are ’63, when Hastern’s jet lag had not been 
alleviated by the 727’s. Now, Hastern’s getting back in 
its long haul markets. Its October 25, 1964, schedules show 
an average Eastern stage length, including shuttle, up 17.2 
' percent over its 1963 average to an aircraft hop of 295.2 
miles, while Braniff’s schedules for the same period have 
increased its average stage length only from 256 to 263. 


Competition? Eastern complains bitterly of the competi- 
tion on its system. It would blame its losses of recent years 
on the Board, because the Board failed to estimate the total 
' diversionary effect of several cases on Eastern, but let 
‘ us look at page 18 of the brochure to examine Eastern’s 
/ opportunities and see what Eastern is doing. 


During the first seven months of 1964, Eastern’s pas- 
senger miles were up 17.8 percent over a like period in 
1963; Braniff’s growth during the same period was about 
' two-thirds a greater rate, but rate of growth does not 
show 


; 2009 
opportunity. 


Comparing a carrier as large as Eastern with a carrier 
as small as Braniff, in terms of percentage is misleading. 
The percentages are computed with reference to different 
base figures, and the larger Eastern base results in rela- 
tively smaller percentage changes. 


At the bottom of page 19 of the brochure, you will find 
this difference in rates versus difference in real figures 
graphically set forth. 


Eastern’s growth in its total traffic, mind you, its growth, 
during the first seven months of 1964 was equal to 62 per- 
cent of the total revenue passenger miles which Braniff 
carried on its entire domestic system. 
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Eastern is growing at the rate of two-thirds of Braniff 
per year. This, gentlemen, cannot be a carrier who has 
been administered the coup de grace by Board awards. 


Load factors. Eastern says its load factors have been 
down, and they have been, but look at page 20 of the 
brochure in front of you. Here is what Eastern’s new 
management has done in load factor improvement during 
the first nine months of 1964. 


I doubt that there is as dramatic an improvement from 
year to year on any carrier anywhere in the history of air 
transportation. 


Now, the small towns. Eastern’s brief to the Board 
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noted that it had been relieved during 1964 by termination 
of operations at Brunswick, Danville, Dotham, Florence, 
Alabama, Owensboro, and Savannah. Since the initial 
decision it is out at Anderson and consolidated its Tampa- 
St. Petersburg operations at Tampa Airport. It has con- 
cluded a hearing in which it urged deletion of its service 
at Lake Charles, Lafayett, Baton Rouge, and Beaumont. 


Eastern has been accorded an expedited hearing on its 
agreement with Southern, which looks to its elimination of 
service at Gainesville, Ocala, Albany, Rome, Waycross, 
Macon. Hearings on its deletion at Florence, South Caro- 
lina, another point where last week, and there is also a pre- 
hearing conference set on deletion at two points now sus- 
pended. 


Eastern’s small town problem has been greatly alleviated 
already. There is substantial promise it will be eliminated 
in the near future. 


Now, Eastern’s financial picture. Eastern has adverted 
both on brief and on argument to its losses. What we have 
said to date establishes that these losses have not been 
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the product of an inherently weak route system. The 
' degree to which these losses are products of jet lag, labor 
' strife, normal equipment write-offs, and so forth, all of 
‘ which have played an important part is not the point I 
want to make. Certainly, losses have reduced shareholder 
equity; certainly, losses are real and a problem. But these 
losses are not 


2011 


sounding Eastern’s death knell any more than similar 
losses sounded the death knell for TWA a couple of years 
ago. Indeed, Eastern has a route and an operation with 
: great potential on which its new management has already 
begun to capitalize. 


Eastern could not have borrowed $253 million after its 
‘ losses if it didn’t have a sound system; lenders aren’t 
' giving money away. Eastern’s big problem right now 
looks like cost control. 


: Page 21 of the brochure shows the change in Braniff’s 
and Eastern’s break-even load factors between the second 
. quarter of 1963, a year ago, and the second quarter of 1964. 


I do not know whether Eastern’s writing off 727’s, spend- 
ing money to improve an image, or whether it is just 
being inefficient, but these do not include special items on 
depreciation. 


Eastern’s passenger break-even load factor has increased 
from 50.97 percent a year ago to 56.17 percent in the 
second quarter of 1964. Its new management is too good 
to let this continue. 


Eastern’s break-even load factor in the second quarter 
of this year was actually higher than the break-even load 
factor of three of the local service carriers. Braniff with 
the same short haul, short hop problem in far more 


(2012) 
158 


2012 


aggravated form reduced its break-even from 50.24 to 48.51, 
and we made money, thank you; we like it. 


But if this is not dramatic evidence of something other 
than a weakness in Eastern’s route structure, let me point 
out to you that if Eastern had had the same break-even 
load factor in the second quarter of this year, a quarter 
which is a low one for Hastern’s season, but if it had the 
same load factor, that is break-even, this year as in the 
second quarter just one year ago, last year, in 1963, East- 
ern’s operating profit in the off season, three months second 
quarter of 1964, would have been $7,239,000. 


And is Eastern in bad shape from an operating stand- 
point? No. As of September 30, 1964, Eastern had a 
cash balance of some $20 million. Its current assets of 
$97 million versus current liabilities of $58 million gave 
it a very healthy current ratio of 1.68 to 1, substantially 
better than Braniff’s current ratio of 1.56 to 1 on the same 
date. 


And investors as well as lenders have faith in the in- 
herent strength of Eastern and in its new management. 
At June 30, there was less than 30 cents difference in the 
book value of Eastern’s and Braniff’s shares. Braniff 
has reported profits since, but Hastern’s shares are selling 
today at nearly three times book value while Braniff’s 
book to market ratio is less than 1 to 2. 
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Now, let us talk about effect on employees. Another 
Eastern straw man is the alleged adverse effect on em- 
ployees flowing from a recision of Hastern’s present ex- 
emption. First let us be clear that Eastern testified under 
oath, on the record, that there were 17 employees in Dallas 
and Fort Worth, and a definitely lesser number at the 
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| other three stations who had been hired for the purpose 
of serving this route. 


Second, Eastern is short of jet equipment and will be 
when all forty of its 727’s have been delivered. It has 
need for the aircraft crews and maintenance personnel 
elsewhere. Third, Eastern testified in the American- 
Bastern merger case that its attrition rate for agents and 

' ramp people was 10 percent a year, and it has five thou- 
' gand of them, indicating an annual turn-over of at least 
| five hundred. Its traffic is growing at least 18 percent a 
' year, four times as fast as the most generous measure of 
the fraction the Texas-Florida route constitutes of East- 
ern’s total operation. Maybe this is cause and maybe it 
is effect on employees, but Hastern’s total employment be- 
tween the second quarter of 1963 and the second quarter 
of 1964 grew from 16,000 people on the payroll to 19,000 

‘ people on the payroll, 2,800 additional employees. 


To suggest in this context that recision of the exemption 
' would have appreciable adverse effect on Hastern’s 


2014 
employees, frankly, borders on the ludicrous. 


Now what is the importance of the Texas-Florida route 
to the two applicant carriers? That is shown at page 22 
of the brochure. 


Now, this is from our exhibits in the proceeding, and it 
reflects the schedule Eastern was actually operating in 
September a year ago. It is not correct today. They then 
had one jet and one DC-7 on the route; they have been re- 
placed first by two jets, just before the hearings in March, 
and then by a third jet after the initial decision, so that the 
figures are not current. 


However, even if allowance is made for the 727’s here 
and elsewhere on Eastern’s route, it is apparent that the 
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aggravated form reduced its break-even from 50.24 to 48.51, 
and we made money, thank you; we like it. 


But if this is not dramatic evidence of something other 
than a weakness in Eastern’s route structure, let me point 
out to you that if Eastern had had the same break-even 
load factor in the second quarter of this year, a quarter 
which is a low one for Eastern’s season, but if it had the 
same load factor, that is break-even, this year as in the 
second quarter just one year ago, last year, in 1963, East- 
ern’s operating profit in the off season, three months second 
quarter of 1964, would have been $7,239,000. 


And is Eastern in bad shape from an operating stand- 
point? No. As of September 30, 1964, Eastern had a 
cash balance of some $20 million. Its current assets of 
$97 million versus current liabilities of $58 million gave 
it a very healthy current ratio of 1.68 to 1, substantially 
better than Braniff’s current ratio of 1.56 to 1 on the same 
date. 


And investors as well as lenders have faith in the in- 
herent strength of Eastern and in its new management. 
At June 30, there was less than 30 cents difference in the 
book value of Eastern’s and Braniff’s shares. Braniff 
has reported profits since, but Eastern’s shares are selling 
today at nearly three times book value while Braniff’s 
book to market ratio is less than 1 to 2. 


2013 


Now, let us talk about effect on employees. Another 
Eastern straw man is the alleged adverse effect on em- 
ployees flowing from a recision of Eastern’s present ex- 
emption. First let us be clear that Eastern testified under 
oath, on the record, that there were 17 employees in Dallas 
and Fort Worth, and a definitely lesser number at the 
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other three stations who had been hired for the purpose 
of serving this route. 


Second, Eastern is short of jet equipment and will be 
when all forty of its 727’s have been delivered. It has 
need for the aircraft crews and maintenance personnel 
elsewhere. Third, Eastern testified in the American- 
: Wastern merger case that its attrition rate for agents and 
ramp people was 10 percent a year, and it has five thou- 
' gand of them, indicating an annual turn-over of at least 
' five hundred. Its traffic is growing at least 18 percent a 
year, four times as fast as the most generous measure of 
the fraction the Texas-Florida route constitutes of East- 
' ern’s total operation. Maybe this is cause and maybe it 
' is effect on employees, but Eastern’s total employment be- 
tween the second quarter of 1963 and the second quarter 
of 1964 grew from 16,000 people on the payroll to 19,000 
‘ people on the payroll, 2,800 additional employees. 


To suggest in this context that recision of the exemption 
would have appreciable adverse effect on Hastern’s 


2014 


employees, frankly, borders on the ludicrous. 


Now what is the importance of the Texas-Florida route 
to the two applicant carriers? That is shown at page 22 
of the brochure. 


Now, this is from our exhibits in the proceeding, and it 
reflects the schedule Eastern was actually operating in 
September a year ago. It is not correct today. They then 
had one jet and one DC-7 on the route; they have been re- 
placed first by two jets, just before the hearings in March, 
and then by a third jet after the initial decision, so that the 
figures are not current. 


However, even if allowance is made for the 727’s here 
and elsewhere on Eastern’s route, it is apparent that the 
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importance of this route to Eastern is only a fraction of 
the contribution that this route can make to Braniff’s well 
being in the jet age. 


Now, diversity. Continental, National, and Delta have 
all submitted diversion estimates, each has said it will 
suffer more diversion by Braniff than by Eastern. The 
amount of those estimates are relatively insignificant, com- 
pared to the benefits that each of these carriers derive 
from gigantic awards at an earlier stage of this proceeding. 


I don’t think they should really be heard to complain. 
Really, if estimates of diversion have any significance, it 
is with respect to selection of carrier. If they are right, 
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and if Braniff will carry more of this traffic, it must mean 
that Braniff will do a better job and that the Examiner was 
right when he concluded that selection of Braniff means 
substantially greater benefit to the traveling public. 


Now, there are a number of additional matters which my 
time allotment will not permit me to treat in detail. The 
first is Eastern’s sophistry on its rights prior to court 
reversal. I don’t think you can have any trouble with it; 
it logically requires you to write the appeal provisions out 
of the act and that I am sure you will recognize you have 
no power to do. 


There is also the allegation of the intervenors that the 
two stop restriction on Braniff’s service is not sufficient; 
your prior decision and the Examiner’s well reasoned 
initial decision here will refute that. 


Finally, there is the suggestion that the Board’s earlier 


decision on service to adjacent areas should now be re- 
versed. 


I think you will find no need for that; certainly, with 
respect to the parties advancing the suggestion most 
seriously. 
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Braniff will obviously abide by whatever ultimately 
emerges from the Dallas-Fort Worth Regional Airport 
case. I don’t know what that answer is going to be any 
more than you do. 

2016 

But all of these matters are dealt with on brief. More 
significantly, all of them have been dealt with at length by 
’ your Examiner. His decision on these points, as elsewhere, 
is sound and uncontroverted. We urge that you adopt it 
as your own. 


Chairman Boyd: Thank you, Mr. Hill. 
* e * * * * 
2064 
(Received May 24, 1965) 
Motion of Braniff Airways, Inc. 
for Further Oral Argument 


* e * s s « * ° * * 


Developments since oral argument in November 1964 are 
sufficient to dispel, finally, fully and beyond any shadow 
of a doubt, the notion that Eastern requires the Texas- 
Florida route to strengthen some inherent weakness in its 
system. Eastern has itself disproved the theory by achiev- 
ing dramatic 
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improvements in significant areas relevant to the Board’s 
final decision. They include: 


Prorir 
Eastern’s system net income for the first quarter of 
1965 was $11,390,608. This is 77% of net income for 
the best year in Eastern’s entire history. 

GrowTH 


Eastern’s revenue passenger miles for the month of 
April were up 38.6% over the same month last year. 
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Eastern’s growth during the first four months of 1965 
is believed to have been the highest in the industry.’ 


Loap Facror 


Eastern’s load factor in April was above 60 percent 
for the first month since August 1957. Its load factor 
for the first quester of 1965 was up while that of the 
other domestic trunklines as a whole was down. 


° * s ° . * * ° * 
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2086 
Opinion of the Board 


By Miyert, Member: 


In its original decision in this case (Order E-16500, 
March 13, 1961), the Board, inter alia, found that the estab- 
lishment of a new route between Fort Worth and the coter- 
minal points Miami and Fort Lauderdale via Dallas, New 
Orleans, Tampa, and St. Petersburg/Clearwater was re- 
quired by the public convenience and necessity and that 
Eastern should be selected to operate the Texas-Florida 
route.1 Upon a petition for review filed by Braniff Airways, 
the Court of Appeals for the District of Columbia re- 
manded the proceeding to the Board for additional findings 
concerning the selection of Eastern over Braniff as the 
operator of the Texas-Florida route and authorized the 
Board to provide for interim continuation of the route au- 
thority awarded to Eastern pending completion of the action 
on remand.” 


1 Petitions for reconsideration of this award were denied by Order 
E-16860, May 26, 196L 


2 Braniff Airways, Inc., v. Civil Aeronautics Board, 306 F. 2d 739 (1962). 
By Order E-18730, August 23, 1962, the Board rescinded the certificate 
awarded to Eastern and, as permitted by the court, granted Eastern a 
temporary exemption so as to permit continuation of its service between 
Texas and Florida. 
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Following issuance of the Court’s mandate and receipt 
of the views of many of the parties to the proceeding con- 
cerning the nature of the further action that should be 
taken in the remanded proceeding, the Board ordered the 
proceeding reopened for further hearings limited solely to 
the question of the selection between Braniff and Eastern 
for the Texas-Florida route. 
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Public hearings were held before Examiner Robert L. 
Park. In his initial decision, the examiner found that 
Braniff rather than Eastern should be selected to operate 
the Dallas/Fort Worth-Florida route. Exceptions to the 
initial decision and briefs to the Board have been filed,® 
and the Board has heard oral argument. Upon considera- 
tion of the reopened record and the contentions of the 
parties, we have reached a conclusion different from that 
of the examiner. The record, in our judgment, establishes 


that, on balance, the public interest factors favor Eastern’s 
selection over Braniff.t 


In comparatively evaluating the proposals of Braniff and 
Eastern, we recognize, as did the examiner, that the choice 
between the two carriers is not an easy one as both carriers 
meet many of the criteria which are important in selecting 
a carrier to provide a new service. As the examiner cor- 
rectly found, Braniff and Eastern are both experienced car- 
riers fully capable of providing the service found required, 
of agressively developing the traffic, and of competing 


3 Continental, Delta, Eastern, National, TWA, and the City and Chamber 
of Commerce of Lubbock, Tex., filed exceptions and all filed briefs except 
TWA which relied on its brief to the examiner. Briefs were also filed by 
Brantiff, the Cities and/or Chambers of Commerce of Colorado Springs, 
Colo., Denver, Colo., Fort Worth, Tex., Miami, Fla, Oklahoma City, Okla., 
Tulsa, Okla., and the Commonwealth of Puerto Rico. 


4 Attached hereto as appendix I are excerpts from the initial decision 
containing certain factual data and findings, with which we agree and 
adopt as our own except as modified herein, 
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effectively with Delta in the Dallas/Fort Worth-New 
Orleans market. The examiner therefore properly con- 
cluded that it was necessary to weigh in the balance other 
relevant public convenience and necessity factors in order 
to determine which carrier’s selection would best meet 
the overall public interest. 
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The examiner found that there were no factors of deci- 
sional significance affecting carrier selection other than 
the beyond segment benefits of the carriers’ proposals and 
their relative need for strengthening. He concluded that 
Braniff would provide more beyond benefits, that as the 
smaller of the two carriers it had a superior need for route 
strengthening, and that its selection would further the 
Board’s objective, as stated in previous decisions, of re- 
ducing the gap in air carrier size and achieving a better 
balance within the industry. 


We do not agree with the examiner that the factors on 
which he relied are the only public interest considerations 
of decisional importance which must be weighed in choosing 
between the two applicants in this case. As prior decisions 
of the Board make clear, neither the need of a carrier for 
strengthening nor any of the other carrier-selection criteria 
is controlling; all of the various factors affecting the public 
interest must be considered and weighed in the balance in 
selecting a carrier to provide a new service. The manner in 
which the proposed route integrates with each carrier’s 
existing system, the extent of new facilities and new mile- 
age required, historic interest, identity with the traffic, 
promptness in inaugurating service, and diversion from 
existing carriers are also valid considerations which must 
be taken into account in determining which carrier’s selec- 
tion will, in conformance with the overall requirements of 
the public convenience and necessity, best meet the service 
needs found required. 
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We are here primarily concerned with the need of Dallas/ 
Fort Worth for improved service to Florida. In this 
setting and after weighing the advantages in each carrier’s 
favor as shown on this record, we find that the selection of 
Eastern presents the most logical, efficient, and adequate 
solution to the service requirements of the Texas-Florida 
markets. 


Several important and persuasive considerations dictate 
Eastern’s selection. In the first place, in supplying the 
needed Florida services for Dallas/Fort Worth, Eastern 
has economic and operational advantages not available to 
Braniff. Eastern would require less new route mileage 
since it presently operates single-lane service over a por- 
tion of the route—namely the 200 miles between Miami, 
Tampa, and St. Petersburg-Clearwater. For Braniff, the 
Dallas-Florida route would be an entirely new operation. 
Eastern already serves and is well established at all of 
the points on the route except Dallas/Fort Worth, it has 
a substantial identification in Florida, and for years has 
been, and will be, promoting the development of the Florida 
vacation traffic. Braniff serves Dallas/Fort Worth and 
New Orleans on its domestic system, but it would be re- 
quired to establish new facilities at Tampa, St. Petersburg- 
Clearwater, and Ft. Lauderdale and to expand its facilities 
at Miami,® it has no identity in the domestic Florida mar- 
kets, and would find it necessary to undertake an extensive 
advertising 


3 Although Braniff serves Miami on its international route, it does so 
only on through-plane flights between New York and Balboa or points 
south thereof as part of the Braniff-Eastern interchange. Thus, it would 
be required to expend a substantial amount of additional monies for the 
expansion of its facilities at Miami and to sell its new service since it 
has no experience or identity with the Florida markets. 
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and promotional program to exploit its Florida service. 
Thus, the cost factor, insofar as existing facilities and pro- 
motional advantages are concerned, is in Eastern’s favor. 


While the new route would integrate operationally with 
both Braniff’s and Eastern’s systems, its integration with 
that of Eastern’s would be superior. Since Eastern, in 
contrast to Braniff, serves each of the on-route cities, ex- 
cept Dallas/Fort Worth, on other routes, Eastern has a 
substantial advantag eover Braniff in this respect. Such 
integration would allow Eastern maximum flexibility for 
scheduling, operations, and aircraft utilization so as to 
permit a less costly and more efficient operation. 


A further advantage in Eastern’s favor is the fact that 
its selection would result in less diversion from other car- 
riers than would the choice of Braniff.7 Although it is 
argued that the greater diversionary impact which Braniff’s 


services would have on existing carriers is not a significant 
factor in choosing between the two applicants, this argu- 
ment ignores the basic public interest considerations in- 
volved. If we were measuring 


6 Additionally, Eastern has a greater claim to the route in terms of 
historic interest. For many years Eastern participated in the traffic 
moving between Toxas, Louisiana, and Southern Florida and was a substantial 
participant in the transgulf traffic prior to the grant of nonstop authority 
to National. 


7 Continental, Delta, and National estimate that Braniff would divert 
about $1.8 million more in revenues than Eastern, whereas under the 
Bureau’s forecast Braniff would divert only about $304,000 more than 
Eastern. Continental and the Bureau agree, however, that Eastern would 
not divert any revenues from Continental, whereas Braniff would divert 
moro than $444,000 under Continental’s estimate and $191,000 under the 
Bureau’s estimate. The examiner did not accept or reject the diversion 
estimates of theso carriers but found that in the aggregate the threo 
carriers would be somewhat more affected by Brantiff’s selection. 
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the extent of diversion on Continental, Delta, and National 
in order to determine whether the Dallas/Fort Worth- 
Florida route should be established we would agree that 
the amount of revenues estimated to be diverted from 
these carriers would not be serious enough to warrant our 
withholding from the traveling public the provision of im- 
proved service between Texas and Florida. However, that 
issue has already been decided, and we are here concerned 
only with the question of which carrier should be selected 
to render that service. The Board has always considered 
the financial disadvantage to existing carriers an element 
to be weighed in choosing between competing applicants, 
and, in the circumstances here, we deem the lesser diver- 
sionary impact of Eastern’s selection a significant factor. 


We recognize that Braniff has an edge over Eastern in 
terms of beyond services which should be given considera- 
tion. Braniff could provide one-carrier service to some 
cities to the north and west of Dallas/Fort Worth on its 
route 9, namely Denver, Colorado Springs, Amarillo, Lub- 
bock, Wichita Falls, Wichita, Oklahoma City, and Tulsa.® 
It is apparent, however, that the public benefits to be 
gained from Braniff’s proposed service would be slight.? 
Tn the first place, the volume of traffic between these points 
and Florida is not large and it is split up 


8 Braniff also claims it would provide improved service for Austin-Florida 
passengers. However, the carrier proposes only connecting service for this 
traffic through the Dallas gateway. Since passengers moving between 
Austin and southern Florida already have a less circuitous connecting 
service through the Houston gateway, wo find Braniff’s claim of improved 
service for these passengers unrealistic, 


9 We agree with the examiner that few benefits would accrue to Braniff’s 
midwest-South American passengers from its extension to Miami in this 
case. 
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between a number of beyond destinations.” Secondly, the 
benefit to such ‘‘beyond’’ traffic is minimized because of 
the requirement of a change of plane at Dallas for most of 
the traffic on which Braniff relies and the ease with which 
connections can be made at the Dallas gateway. 


Braniff’s proposed schedules indicate that single-plane 
service would be offered only for the traffic moving between 
Denver and Miami. Apart from the fact that historically 
the number of Denver-Miami travelers has amounted to 
only about 9 passengers a day in each direction, Braniff’s 
proposed single-plane service in this market would not re- 
sult in any improvement in service to the traveling public 
either in time savings, fares, better equipment, or number 
of stops. Braniff proposes only one through-plane flight 
a day in a westbound direction and, under the limitations 
imposed in this proceeding, this flight would be required to 
make two stops enroute.” At the present time, Denver- 
Miami passengers have a jet connecting service via Chicago 
offering a greater choice of schedules at the same fare and 
with only one stop. In 1962, 78.75% of the Denver-Miami 


10 According to the 1963 O & D traffic survey, there was only about 
34 daily one-way passengers between these eight cities on the one hand, and 
Miami and Tampa, on the other hand, or an average of only about 2.1 
passengers per day in each direction between cach of these 16 pairs of 
points. Braniff already has one-carrier authority between New Orleans and 
most of these ‘‘beyond’’ cities and little traffic moves between New Orleans 
and the other points to which Braniff proposes new one-carrier service. 


11 Although Braniff relies upon the new one-carrier service benefits of its 
proposal, it is to be noted that many of the communities to which Braniff 
refers, have been provided a one-plane through service to Flordia via the 
Braniff-Eastern interchange. 


12 Braniff also proposed a one-daily through flight in an eastbound 
direction between Denver and Maimi with a stop at Dallas. However, on 
brief to the examiner, Braniff stated that if the proposed one-stop flight 
were precluded by the scope of the proceeding, it would substitute a 
connecting service at Dallas for the single-plane flight, 
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passengers preferred this routing and it is unlikely that 
many prospective 
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Denver-Miami passengers would regard Braniff’s one-daily 
two-stop flight a sufficient improvement over the existing 
service so as to attract any significant number of them. 
The traffic from the other beyond cities on Braniff’s 
system which could be served through the Dallas gateway 
would still have to change planes at Dallas whether Braniff 
or Eastern were selected. For this traffic, Eastern’s new 
services at Dallas/Fort Worth, which will be made pos- 
sible by its extension in this case, will provide improved 
Florida service. Recognizing that single-carrier two-plane 
service has certain advantages over two-carrier two-plane 
service, we find these advantages are not sufficient to out- 
weigh the considerations favoring Eastern’s selection. 
Moreover, the value of single-carrier connecting service 
over two-carrier connecting service becomes relatively less 


important since the traffic moving over the route between 
Florida and most of the beyond-Dallas points has a choice 
of a multiplicity of schedules operating out of Dallas for 
connections at that point not only by Braniff but by other 
carriers. 


The record does not afford any reason for concluding 
that Braniff would have more backup traffic to maximize 
on-segment frequencies than 
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Eastern. Both carriers proposed to operate three daily 
round trips over the route; and the examiner himself recog- 
nized that Braniff’s claim of beyond terminal traffic sup- 


13 Amarillo, Colorado Springs, and Lubbock havo service to Dallas and 
Fort Worth by Continental as well as Braniff, while Oklahoma City and 
Tulsa have service to Dallas and Fort Worth by American and Central as 
well og Braniff. Unlike Braniff, which understandably would desire to 
arrange connections with its own beyond schedules, Eastern, as a dis- 
interested connecting carrier, would have more incentive to provide con- 
necting schedules with all of the carriers in the beyond markets. 
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‘port of more than 40 percent of its total forecast of 139,332 
passengers ‘‘may well be unrealistic.” We too think it 
unlikely that Braniff will share in the beyond segment 
‘traffic to the extent it anticipates. In view of the attrac- 
tiveness of the alternative routing via Chicago already 
‘available to the passengers traveling between Denver and 
‘Florida, there is no reason to believe that Braniff would 
‘achieve the 90 percent participation in the Denver-Miami 
market it forecasts. Actually, since basically both carriers 
' will be providing a connecting service at Dallas, Eastern 
will have as much beyond traffic support connecting through 
the Dallas gateway as Braniff. Moreover, Eastern with its 
extensive coverage of Florida points and its greater on- 
‘line connecting opportunities at New Orleans and the on- 
‘route Florida points would have additional sources of 
backup traffic not available to Braniff.’* 


In finding that the public interest considerations in favor 
of Eastern outweigh those favoring Braniff, we have con- 
sidered Braniff’s claim, and the examiner’s conclusion, that 

i Braniff is entitled to the route because of its smaller size 
and greater need for strengthening. The argument that 
Braniff should be selected for this reason rests essentially 

' on the Board’s policy favoring the strengthening of smaller 
trunks 
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in order to achieve a better competitive balance within the 
industry as enunciated in prior cases and more specifically 
: in the Board’s decision in the Southwest-Northeast Service 
Case, 22 C.A.B. 52 (1955). 


This argument does not adequately reflect the Board’s 
policy. As prior decisions make clear, the Board has 
never regarded the principle of strengthening smaller 


14 Backup traffic support noed not be new single-carrier traffic in order 
to support on-route frequencies. Eastern received major support from such 
' off-route points as Orlando and West Palm Beach to support maximum 
frequencies during the developmental period even though they were not new 
one-carrier points, 
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trunks as controlling any more than it has considered the 
policy favoring balanced competition in the industry as re- 
quiring size equalization or equality of traffic participation. 
Where no great difference exists in the inherent economies 
of the proposed services of individual applicants then the 
need for individual carrier strengthening has been an im- 
portant consideration. But consistent with our responsi- 
bilities under the Act, the choice of carrier presents a 
question of comparative public interest which can be de- 
termined only by weighing various factors bearing upon 
that question. 


In determining the weight that should be given carrier 
strengthening in relationship to the other factors bearing 
upon carrier selection, the Board must do so in the light of 
conditions as they exist at the time of its decision in a par- 
ticular case. When the Board decided its earlier cases in 
which it chose smaller trunks principally on the ground of 
their need for strengthening, the Board was faced with 
carriers who were marginal economically. Thus, in the 
Southwest-Northeast Case, in which Braniff was extended 
from Texas to the northeast, a primary consideration in 
the Board’s determination to select the smaller trunks was 
the fact that ‘‘in many instances the margin between a 
commercially self-sufficient operation and one that would 
require subsidy assistance is a close one”’ 
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and for this reason the smaller carriers should be given 
strength to enable them to maintain their self-sufficiency 
and to achieve a better balance with those carriers with 
which they compete. 


There is no showing on this record that today Braniff 
is a marginal carrier in need of economic strengthening or 
that the award of the Texas-Florida route is necessary to 
enable it to be an effective competitor in the markets its 
serves. In fact, as the record indicates, Braniff is in good 
financial health. Its average length of haul and length of 
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hop as well as its domestic route system have improved 
since 1955; and the carrier is now in its fifteenth consecu- 
tive year of profitable operations, having reported a net 
profit of $5.9 million in 1964. Braniff’s competitive posi- 
tion will not be materially affected by the award of the 
Texas-Southeast route to Eastern as it has little participa- 
tion in the Texas-Florida traffic and it does not compete 
to any extent with Eastern. While the grant of this route 
to Braniff would be beneficial to the carrier, we are satis- 
fied that considerations of carrier strengthening and com- 
petitive balance are not controlling factors in this case. 
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After weighing the various factors advanced by Braniff 
‘relating to its selection and based upon the above con- 
siderations, we are satisfied that, on balance, Hastern’s 
selection over Braniff as the operator of the Texas- 
Florida route would be in the public interest and is fully 
warranted." 


We have given due consideration to all the exceptions to 
the initial decision filed by the parties and find that, except 
to the extent previously indicated, they should not alter our 
decision herein. 


Accordingly, in view of the foregoing and all the facts 
of record, we find: 


1. That the public convenience and necessity require that 
Eastern’s certificate for route 10 be amended by: 


(a) adding a new segment 6 to read as follows: 


6. Between the coterminal points Miami and Fort 
Lauderdale, Fla., the intermediate points St. 
Petersburg-Clearwater and Tampa, Fla., New 
Orleans, La., and Dallas, Tex., and the terminal 
point Fort Worth, Tex. 


15 We will, of course, continue the same conditions originally imposed upon 
Eastern’s authority over this route. 
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(b) adding conditions 13, 14, and 15 to read as 
follows: 


(13) The holder shall not schedule turnaround 
service over segment 6 between New Orleans, La., 
and any of the following points: Miami, Fort 
Lauderdale, Tampa, or St. Petersburg-Clearwater, 
Fla., Dallas, Tex., or Fort Worth, Tex. 


(14) The holder shall not provide single-plane 
service (a) between Atlanta, Ga., on the one hand, 
and Dallas or Fort Worth, Tex., on the other hand, 
or (b) between Miami, Fort Lauderdale, Tampa, or 
St. Petersburg-Clearwater, Fla., on the one hand, 
and Houston, Tex., via segment 6, on the other 
hand. 


(15) Flights scheduled to serve San Juan, P.R., 
and Dallas or Fort Worth, Tex., shall serve Miami, 
Fla., and at least one other point on segment 6, 
other than Dallas or Fort Worth, Tex. 


2. That Eastern is fit, willing, and able properly to 
perform the transportation herein authorized to be per- 
formed and to conform to the provisions of the Act and 
the Board’s rules, regulations, and requirements there- 
under. 


3. That Continental’s motion to defer should be denied."* 


16 Continental filed a motion requesting the Board to defer decision in 
this caso and to consolidate Braniff’s and Eastern’s applications for 
consideration in the Pacific Northwest-Southwest Service Case, Docket 15459. 
Upon consideration of Continental’s motion, we find that it is untimely and, 
in any event, it fails to present any logical reason why the limited issue 
now before us should not be decided on the basis of the record in this 
proceeding. The Board’s original decision in this case was rendered more 
than four years ago and the applicants are entitled to a prompt disposition 
of their applications on the basis of the record developed herein. Accord- 
ingly, Continental’s motion will be denied. 
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4. That Braniff’s motion for further oral argument 
should be denied.” 


5. That, except to the extent otherwise indicated, all 
applications and motions involved in this proceeding should 
be denied. 


An appropriate order will be entered. 


Boyp, Chairman, and GmiimLanp, Member, concurred in 
the above opinion. Murruy, Vice Chairman, and Apams, 
Member, did not take part in the decision. 
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Order No. E-22252 


UNITED STATES OF AMERICA CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 


at its office in Washington, D. C., 
on the Ist day of June, 1965 


Docket 7984 et al. 


Reorenep SouTHERN TRANSCONTINENTAL SERVICE CasE 


Order 


A full public hearing having been held in the above- 
entitled proceeding and the Board, upon consideration of 
the record, having issued its opinion containing its findings, 


170n May 24, 1965, Braniff filed a motion requesting further oral argu- 
ment in order to present to the Board the most recent data allegedly 
showing the improvements in Eastern’s financial condition which have 
oceurred since the Board first heard oral argument in this case. Braniff’s 
motion is based on the assumption that if the Board selects Eastern for 
the Texas-Florida route, its decision to do so would be predicated on 
Eastern’s need for strengthening. Since our choice of Eastern does not 
rest on Eastern’s need for route strengthening, the more recent data 
referred to by Braniff are not pertinent to our decision in this case and 
Braniff’s motion for further oral argument will be denied. 
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conclusions, and decision which is attached hereto and 
made a part hereof; 


Ir Is OnpERED: 


1. That an amended certificate of public convenience and 
necessity in the form attached hereto be issued to Eastern 
Air Lines, Inc., for route 10. 


2. That said certificate shall be signed on behalf of the 
Board by its Secretary, shall have fixed thereto the seal 
of the Board, and, subject to the extension of its effective 
date in accordance with the provisions of said certificate, 
shall be effective on August 2, 1965. 


3. That the motion to defer decision filed herein by Con- 
tinental Air Lines, Inc., be and it hereby is denied. 


4, That the motion requesting further oral argument filed 
herein by Braniff Airways, Inc., be and it hereby is denied. 
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5. That, except to the extent otherwise indicated, all 
applications and motions involved in this proceeding be 
and they hereby are denied. 


By the Civil Aeronautics Board: 


Harotp R. Sanderson 
Secretary 
(Szat) 
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Issued Pursuant to Order No. E-22252 
UNITED STATES OF AMERICA CIVIL AERONAUTICS BOARD 
WASHINGTON, D. ©. 


Certificate of Public Convenience and Necessity 
(as amended) 


for Route 10 
Eastern Am Lives, Inc. 


‘is hereby authorized, subject to the provisions hereinafter 
set forth, the provisions of Title IV of the Federal Aviation 
Act of 1958, and the orders, rules, and regulations issued 
thereunder, to engage in air transportation with respect 
to persons, property, and mail, as follows: 


1. Between the intermediate points Miami, Fort Lauder- 
dale, West Palm Beach, Vero Beach, Melbourne, Or- 


lando, Ocala, Gainesville, Daytona Beach, and Jack- 
sonville, Fla., Waycross, Macon, and Atlanta, Ga., 
and (a) beyond Atlanta, the intermediate points Co- 
lumbus, Ga., and Birmingham, Ala., and the terminal 
point Memphis, Tenn., and (b) beyond Atlanta, the 
intermediate points Rome, Ga. Chattanooga and 
Nashville, Tenn., and (i) beyond Nashville, the inter- 
mediate point Evansville, Ind., and the terminal point 
St. Louis, Mo., and (ii) beyond Nashville, the inter- 
mediate points Bowling Green and Louisville, Ky., 
Indianapolis, Ind., Chicago, IIL, and Milwaukee, Wis., 
and the terminal point Minneapolis-St. Paul, Minn.; 


. Between the intermediate points Miami, Fort Lauder- 
dale, Sarasota-Brandenton, St. Petersburg-Clear- 
water, Tampa, Ocala, Gainesville, and Tallahassee, 
Fla., Albany, Columbus, Macon, Atlanta, and Rome, 
Ga., Chattanooga and Nashville, Tenn., and (a) be- 
yond Nashville, the intermediate point Evansville, 
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Ind., and the terminal point St. Louis, Mo., and (b) 
beyond Nashville, the intermediate points Bowling 
Green and Louisville, Ky., Indianapolis, Ind., Chi- 
cago, DL, and Milwaukee, Wis., and the terminal point 
Minneapolis-St. Paul, Minn.; 


. Between the intermediate points Miami, Fort Lauder- 
dale, Sarasota-Bradenton, St. Petersburg-Clearwater, 
Tampa, Ocala, Gainsville, and Tallahassee, Fla., 
Dothan, Montgomery, and Birmingham, Ala., and the 
terminal point Memphis, Tenn.; 
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. Between the intermediate points Miami, Fort Lauder- 
dale, Sarasota-Bradenton, St. Petersburg-Clearwater, 
Tampa, Ocala, Gainsville, and Tallahassee, Fla., 
Dothan, Montgomery, Birmingham, and Huntsville, 
Ala., and Nashville, Tenn., and (a) beyond Nashville, 
the intermediate point Evansville, Ind., and the ter- 
minal point St. Louis, Mo., and (b) beyond Nashville, 
the intermediate points Bowling Green and Louis- 
ville, Ky., Indianapolis, Ind., Chicago, Dl., Milwaukee, 
Wis., and the terminal point Minneapolis-St. Paul, 
Minn.; 


. Between the intermediate points Miami, Fort Lauder- 
dale, West Palm Beach, Vero Beach, Melbourne, Or- 
lando, Ocala, Gainesville, and Tallahassee, Fla.; and 
beyond Tallahassee, Fla., as described in ‘‘2’’, ‘37’, 
and ‘‘4’’ above; 


. Between the coterminal points Miami and Fort Laud- 
erdale, Fla., the intermediate points St. Petersburg- 
Clearwater and Tampa, Fla., New Orleans, La., and 
Dallas, Tex., and the terminal point Fort Worth, Tex. 
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The service herein authorized is subject to the following 
terms, conditions, and limitations: 


(1) The holder shall render service to and from each 
of the points named herein except as temporary sus- 
pensions of service may be authorized by the Board; 
and may begin or terminate, or begin and terminate, 
trips at points short of terminal points. 


(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly 
used by the holder to serve such point prior to the 
effective date of this certificate, and may continue to 
maintain regularly scheduled nonstop service between 
any two points not consecutively named herein if non- 
stop service was regularly scheduled by the holder 
between such points prior to the effective date of this 
certificate. Upon compliance with such procedure re- 
lating thereto as may be prescribed by the Board, the 
holder may, in addition to the service hereinabove ex- 
pressly prescribed, regularly serve a point named 
herein through any airport convenient thereto, and 
render scheduled nonstop service between any two 
points not consecutively named herein between which 
service is authorized hereby. 


(3) The holder shall serve either Atlanta, Gas., or 
both Nashville, Tenn., and Montgomery, Ala., on all 
flights serving both Chicago, Il., and New Orleans, La. 


2104 
(4) The holder shall not serve Columbus, Ga., and 
Macon, Ga., on the same flight, or serve Columbus, Ga., 
and Albany, Ga., on the same flight, or serve Dothan, 
Ala., and Atlanta Ga., on the same flight. 


(5) Flights serving Memphis, Tenn., Atlanta, Ga., and 
a point or points north of Atlanta, Ga., on the holder’s 
route 5 shall also serve Birmingham, Ala. 


(2104) 
180 


(6) The holder shall not serve Birmingham, Ala., and 
Atlanta, Ga., by flights originating at Birmingham, 
Ala., and terminating at Atlanta, Ga., or by flights orig- 
inating at Atlanta, Ga., and terminating at Birming- 
ham, Ala. 


(7) Ocala and/or Gainesville, Fla., may be served 
only if served as intermediate stops on flights which 
serve (1) Orlando, Fla., on the one hand, and Jackson- 
ville, Fla., or Tallahassee, Fla., on the other hand, or 
(2) Tallahassee, Fla., on the one hand, and Tampa or 
St. Petersburg-Clearwater, Fla., on the other hand. 


(8) On flights serving Ocala and/or Gainesville, Fla., 
the holder shall not engage in local air transportation 
between (1) Jacksonville, Fla., on the one hand, and 
Tampa or St. Petersburg-Clearwater, Fla., on the other 
hand, (2) Orlando, Fla., on the one hand, and Tampa 
or St. Petersburg-Clearwater, Fla., on the other hand, 
or (3) Jacksonville and Tallahassee, Fla. 


(9) Flights serving Milwaukee, Wis., or Minneapolis- 
St. Paul, Minn., and operating over route 10, shall orig- 
inate or terminate at Nashville, Tenn., or a point south 
thereof, and shall servie at least two intermediate 
points between Nashville, Tenn., and Milwaukee, Wis. 


(10) The holder shall not engage in air transportation 
with respect to persons and property between Fort 
Lauderdale and Miami, Fla. 


(11) The holder shall not engage in single-plane air 
transportation between Fort Lauderdale, Fla., and San 
Juan, Puerto Rico, and shall not engage in single-plane 
air transportation with respect to persons and property 
between Fort Lauderdale and West Palm Beach, Fla. 


(12) The holder shall not provide single-plane service 
between Sarasota-Brandenton, Fla., on the one hand, 
and Pensacola, Fla., Mobile, Ala., Now Orleans, Baton 
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Rouge, Lafayette-New Iberia, or Lake Charles, La., 
Beaumont-Port Arthur, Houston, Corpus Christi, San 
Antonio, or Brownswille, Tex., on route 5, on the 
other hand. 
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(13) The holder shall not schedule turnaround service 
over segment 6 between New Orleans, La., and any of 
the following points: Miami, Fort Lauderdale, Tampa, 
or St. Petersburg-Clearwater, Fla., Dallas, Tex., or 
Fort Worth, Tex. 


(14) The holder shall not provide single-plane service 
(a) between Atlanta, Ga., on the one hand, and Dallas 
or Fort Worth, Tex., on the other hand, or (b) between 
Miami, Fort Lauderdale, Tampa, or St. Petersburg- 
Clearwater, Fla., on the one hand, and Houston, Tex., 
via segment 6, on the other hand. 


(15) Flights scheduled to serve San Juan, Puerto Rico, 
and Dallas or Fort Worth, Tex., shall serve Miami, 
Fla., and at least one other point on segment 6, other 
than Dallas or Fort Worth, Tex. 


The exercise of the privileges granted by this certificate 
shall be subject to such other reasonable terms, conditions, 
and limitations required by the public interest as may from 
time to time be prescribed by the Board. 


This certificate shall be effective on August 2, 1965: Pro- 
vided, however, That prior to the date on which this cer- 
tificate would otherwise become effective the Board, either 
on its own initiative or upon the timely filing of a petition 
or petitions seeking reconsideration of the Board’s order of 
June 1, 1965, (Order E-22252) insofar as such order au- 
thorizes the issuance of this certificate, may by order or 
orders extend such effective date from time to time. 


In Witness Wuenreor, the Civil Aeronautics Board has 
caused this certificate to be executed by the Secretary of 
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the Board, and the seal of the Board to be affixed hereto, 
on the Ist day of June, 1965. 


Haxrotp R. SANDERSON 
Secretary 


(Seat) 
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APPENDIX I 


Excerpts FROM THE [nITIAL DECISION OF 
Examiner Dosert L. Park 
IN THE 
REOPENED SOUTHERN TRANSCONTINENTAL SERVICE CasE 


Docker 7984 ET AL. 


* oe * ° ° e * 
The Texas-Southeast Route as Operated 


The Board’s original decision establishing the public 
convenience and necessity for the route deals extensively 
with the cities served and no detailed reiteration is re- 
quired. It is sufficient to note that, individually and col- 
lectively, the on-route points possess the economic char- 
acteristics which lend inherent strength to an airline op- 
eration. All of the cities involved are large with extensive 
metropolitan areas and each is a substantial generator of 
air traffic. 


The authorization of the route brought significant bene- 
fits for the traveling public. Passengers moving between 
the Dallas/Fort Worth and Tampa/Miami areas were pro- 
vided direct one-carrier single-plane service for the first 
time. The result was also to authorize competitive services 
for Delta between New Orleans and Dallas and for National 
between New Orleans and the Tampa/Miami area. 
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A comparison of the origination and destination passen- 
ger traffic between the on-route cities for representative 
periods is set forth in the following tabulation: * 


1960 1962 1963 


Dallas/Fort Worth and: 
Miami/Fort Lauderdale 16,880 19,650 22,740 
New Orleans 42,720 54,680 67,690 
Tampa/St. Petersburg-Clearwater 5,690 6,180 7,230 
New Orleans and: 
Miami/Fort Lauderdale 31,540 34,690 37,220 
Tampa/St. Petersburg- 
Clearwater 15,160 15,650 17,050 
Since the inauguration of Eastern’s service on June 11, 
1961, traffic over the route has exhibited a steady and 
healthy growth, which was particularly 
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accentuated following the introduction of straight jet serv- 
‘ice. To date, Eastern has transported well in excess of 
200,000 passengers between the on-route cities. The annual 
traffic flow is illustrated by data for the year ended Sep- 
tember 30, 1963, which show that in that period Eastern 
had a total of 92,261 on-flight origination-destination pas- 
sengers.* This traffic has increased to a monthly total of 
about 10,000 passengers, as indicated below: 
On-Flight O & D 
1964 Passengers 


January 9,548 
February 9,244 
March 10,344 
April 11,061 
May 10,302 
June 9,764 


11 The calendar years 1960, 1962 and 1963. Traffic between Miami/Fort 
Lauderdale and Tampa/St. Petersburg-Clearwater not included. 


12 This total includes some 10,292 passengers for Orlando and West Palm 
Beach which are off-routs points. 
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Despite the fact that it is substantially outscheduled by 
Delta and National in the on-route competitive markets, 
Eastern’s share of the total traffic, while still relatively 
small, has developed to the point where it represents effec- 
tive competition. For the first six months of 1963 Eastern’s 
participation factors were 21 percent between New Orleans 
and Tampa, 15 percent between New Orleans and Miami, 
and 20 percent between Dallas/Fort Worth and New Or- 
leans. In the Dallas/Fort Worth-Miami and Dallas/Fort 
Worth-Tampa/St. Petersburg-Clearwater markets, where 
there is no direct competitive service, Eastern carried in 
this same period 73 percent and 85 percent of the traffic, 
respectively. 


Eastern has provided piston, turbo-prop, and pure jet 
service over the route. Service was inaugurated with three 
round trips daily utilizing Lockheed Electra aircraft in 
first-class configuration. All flights served the on-route 


cities and some schedules involved service to off-route 
Florida points, such as Orlando and West Palm Beach. 
In July 1961 one of the Electras was hijacked, whereupon 
the service continued with two daily round trips through 
October 31, 1961. On November 1, 1961, a DC-7B round 
trip was added which provided the first daylight coach 
service over the route. In April 1962 DC-7B aircraft also 
were substituted for the two Electra round trips and op- 
erations continued on this basis until June 1962, when the 
flight engineers’ strike closed down all of Eastern’s op- 
erations.*® 


13 These percentages are based on both local and connecting traffic, and 
Eastern’s share would be reduced in some markets if only local traffic 
is considered. 


14 Service in conjunction with this route was discontinued at West Palm 
Beach in November 1963 and at Orlando in February 1964. 


15 As the result of the strike, Eastern’s entire operations were suspended 
from June 23, 1962, to September 12, 1962. 
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With the resumption of service in October 1962 pure jet 
service was introduced over the route for the first time. 
This service consisted of one Boeing 720 round trip daily, 
with two additional round trips being provided in DC-7B’s. 

' Starting in January 1963 service was reduced to two daily 
round trips, one operated with the Boeing 720 and the other 
with either DC-7B’s or Electras. 


Eastern’s present pattern of service, which became effec- 
tive March 1, 1964, is shown in Appendix A. As noted, 
i the service consists of two round trips operated with 
Boeing 727 jets in first-class and coach configuration. About 
69 percent of the total seats are in jet coach. Westbound, 
: the schedule pattern provides an early morning and early 

afternoon departure from Miami to Dallas via New Orleans, 
' with the morning flight also serving Tampa and Fort 
' Worth. In the eastbound direction, there is a forenoon 


- flight from Fort Worth to Miami via Dallas and New Or- 
leans and a late afternoon departure from Dallas for Miami 
with intermediate stops at New Orleans and Tampa.** 


Because of the nature and composition of the Texas- 
Southeast route it possesses relatively favorable operating 
: characteristics. To illustrate, for the nine months ended 
September 30, 1963, operations over the route bettered 
' Bastern’s system average in terms of such indices as 
' length of passenger haul and aircraft hop, fare per passen- 
ger, passengers per departure, and yield per revenue 
passenger-mile. The break-even load factor was 45.8 per- 
cent compared to 52.5 percent for Eastern’s entire system. 


16 Fort Worth, the western terminal of the route, has been served through 
Greater Southwest International Airport on flights also serving Dallas 
through Love Field, 12 air miles away. It was originally provided service 
by Eastern on all flights but the service has been reduced to one round 
trip daily. Load factors in and out of Fort Worth havo been uneconomic, 
ranging generally between 1 percent and 7 percent. 
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As might be reasonably anticipated, Eastern experienced 
some losses during the initial phases of its operations. The 
carrier’s undisputed estimates show a net loss for the 
1961-1962 period of $841,000 on a fully allocated cost basis. 
For the same period, considered solely from the stand- 
point of added costs, these operations made a net contribu- 
tion of $321,000 to Eastern’s system. 


With the advent of pure jet service the operations clearly 
became profitable by any standard of measurement. After 
allowance for fully allocated costs, the end result of East- 
ern’s estimate of profit and loss for 1963 is a gain of 
$657,000 from the operation of B-720 aircraft and a loss 
of $221,000 associated with the DC-7B’s, for a net system 
contribution of $436,000. If only added costs are con- 
sidered, the net contribution during this period totaled 
$1,504,000. 
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Braniff takes the position that Eastern has not agres- 
sively developed the Texas-Southeast route. It points par- 
ticularly to Eastern’s performance over competitive seg- 
ments and to the alleged delay in introducing coach service 
and pure jet equipment. The carrier intimates that the 
current B-727 schedules were motivated, at least in sub- 
stantial part, by the imminence of this proceeding. 


In view of Eastern’s financial difficulties in recent years, 
its shortage of jet equipment, the debilitating effect of its 
1962 strike, and similar considerations, there is no con- 
vineing basis for legitimate criticism of Eastern’s past 
performance. While improvements are usually possible 
with the benefit of hindsight, the fact is that traffic over 
the route has been increasing; completion and on-time per- 
formance factors generally have been good; pure jet service 
and ample coach service are now provided; and, as pre- 
viously indicated, Eastern’s participation in competitive 
markets has at least reached effective levels. Braniff’s 
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éontentions in this regard are not of sufficient substance to 
have real significance in the resolution of the matters at 
issue. 

Proposals of the Applicants 


| On-route service. Both applicants submitted proposed 
schedules for the future forecast year ending June 30, 
1965.7 If Eastern is the successful applicant it intends 
to continue its present two B-727 round trips and, in addi- 
tion, to operate a third B-727 round trip beginning March 
1, 1965, or sooner if the traffic warrants. Westbound, the 
additional schedule would provide an all-coach flight de- 
parting Miami at 11 p.m. for Dallas via New Orleans. The 
new flight eastbound would consist of an early morning 
departure from Dallas serving the same points in the re- 
verse direction. With the third round trip in operation 
74.3 percent of the total available seats would be in coach 
service. The net effect of the three schedules would be to 
‘provide three round trips serving Miami, New Orleans, and 
Dallas and one round trip for Fort Worth and Tampa to 
and from other points on the route. : 


Braniff’s proposal contemplates connecting service com- 
plexes that would feed traffic to and from other points on 
the carrier’s system. These generally consist of Texas, 
‘Oklahoma, and Colorado points on Braniff’s routes radi- 
ating out of Dallas/Fort Worth, on the west, and South 
American points served out of Miami by the Braniff-East- 
‘ern interchange, on the east. Because of the physical loca- 
tion of the Texas-Southeast route, its addition to Braniff’s 
system would provide a bridge connecting other Braniff 
operations which extend beyond both the east and the west 
terminals. 


The typical initial schedules submitted by Braniff are 
predicated on feed-in flights over present routes serving 
Dallas/Fort Worth, which 


17 See Appendix A, 
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would be operated for the most part by BAC-111 twin- 
engine jet aircraft. Twelve of the BAC-111’s ordered by 
the carrier are expected to be in operation by the summer 
of 1965 and will replace the carrier’s existing four-engine 
piston aircraft. The Braniff connecting flights shown in 
Appendix A represent advanced planning schedules for 
1965 which deviate from or supplement present schedules 
in some respects. 


As far as the Texas-Southeast route itself is concerned, 
Braniff’s plans generally envisage three daily round trips 
in Boeing 720 aircraft, with morning, midday, and early 
evening departures from each end of the route.’* Approxi- 
mately two-thirds of the total available seat-miles would 
be operated in coach service. Under Braniff’s schedule 
pattern, Dallas/Fort Worth-Miami would receive three 
round trips; two round trips would be provided New Or- 
leans to Dallas/Fort Worth and to Miami; and Tampa 
would be included on one round trip also serving the other 
on-route points. One of the Dallas/Fort Worth-Miami 
flights in each direction would be operated nonstop, and 
the eastbound nonstop would constitute part of a single- 
plane through service between Denver and Miami stopping 
at the single intermediate point Dallas/Fort Worth.” No 
change in existing fare levels is proposed by Braniff in 
the event that it is selected to provide the service. 


18 Although Fort Worth is the western terminal point of the route and 
Dallas is a separate intermediate point, Braniff does not propose separate 
service at each of these points through its own airport, Rather, its 
schedules call for service to ‘‘Dallas/Fort Worth’’, which would be 
provided through Love Field at Dallas. 


19 Flight 63, Appendix A. This flight, together with westbound Flight 60 
from Miami to Denver via Dallas/Fort Worth and New Orleans, represents 
the only single-plane through service proposed by either applicant. Whether 
Flight 63 could be so operated within the restrictions applicable in this 
proceeding is in dispute. * * * Om brief (p. 9) Braniff asserts that if 
Flight 63 were precluded by certificate restriction, it would provide an 
online connection with the same ground time in Dallas/Fort Worth. 
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A comparison of the on-route schedule proposals of the 
applicants indicates some differences, particularly in the 
jet equipment to be used and the service to be rendered at 
New Orleans and Fort Worth. In addition, one or both of 
the applicants claim superiority on the basis of such con- 
‘siderations as better plans for advertising and publicity, 
greater public identiy in the markets involved, or allegedly 
inferor past performance by the other. 


On the question of advertising and publicity, Braniff 
proposes to allocate $227,336 which represents its system 
average for such expense of 2.75 percent of passenger 
revenues. Eastern, on the other hand, has budgeted 
$300,000 to stimulate service over the route and asserts that 
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Texas-Southeast traffic would benefit additionally from the 
‘earrier’s accelerated program to promote the B-727 over 
‘its system generally.” With respect to past performance, 
‘as already seen, Braniff is critical of Eastern’s operations 
‘over the Texas-Southeast route; and Eastern asserts that 
Braniff would not be a keen competitor because of its al- 
leged failure to compete effectively in markets comparable 
to the Dallas/Fort Worth-New Orleans segment, notably 
‘the Nashville-Washington and Nashville-New York seg- 
ments where Braniff and American compete. The matter 
' of public identity works in Eastern’s favor in south Florida 
where the carrier is firmly entrenched, whereas Braniff no 
i doubt would have a similar advantage in the Dallas area 
which is the carrier’s home territory. 


Schedules are necessarily transitory in nature and are 
not in and of themselves a reliable criterion for selection. 


20 Eastern’s orders for the B-727 total 40 aircraft to date. Some are 
now being operated, as over the Texas-Southeast route, and the carrier is 
' in the process of receiving the balance. Should Braniff receive the award, 
' 3t intends to acquire two additional used B-720’s, with a total investment 
of about $8,000,000 required to place them in service. 
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And the differences in the proposals here for on-route 
services are not sufficiently significant to weight the scales 
appreciably for either applicant. Similarly, the other claims 
of advantage in route development are in the realm of 
gilded arguments which offer no sound basis for affording 
a preference. The record is clear that either applicant 
possesses the requisite abilities and resources effectively to 
promote, develop, and serve the traffic over the route. 


One-Carrier Benefits. One of the most significant con- 
siderations in resolving selection of carrier issues is the 
availability of backup or beyond segment traffic for a pro- 
posed operation. This factor is of importance not only 
because such traffic will lend strength in support of maxi- 
mum frequencies between on-route points, but also because 
of the one-carrier benefits that may be provided for the 
convenience of beyond segment passengers. From the 
standpoint of the traveling public, the true measure of 
benefit is the number of passengers to be advantaged, par- 
ticularly those who will receive new useable one-carrier 
service for the first time.” 


In the present case either applicant would provide new 
single-carirer and single-plane service between the on-route 
cities of Miami/Fort Lauderdale and Tampa/St. Peters- 
burg-Clearwater, on the one hand, and the Dallas/Fort 
Worth area, on the other hand. In addition, by reason of 
their 
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existing route structures both carriers can provide new 
one-carrier beyond segment services for the public. With 
the exception of the limited single-plane schedules proposed 


21 The civic interests offering evidence at the hearing were Denver, Fort 
Worth, Lubbock, Oklahoma City, and Tulsa. Pertinent facts concerning 
these cities are set forth in Appendix B, Amarillo and Colorado Springs 
also filed statements of position. 
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by Braniff for Denver, the one-carrier service would take 
‘the form of connecting service at an on-route point. * * * 


The first one-carrier connecting service which Eastern 
‘ could provide for beyond segment passengers would benefit 
principally traffic flowing between Dallas/Fort Worth and 
Eastern’s Gulf Coast cities (through New Orleans) and 
Florida points south of a line from Jacksonville to Talla- 
hassee (through Tampa). The primary individual markets 
would be Dallas-Dothan, Mobile, Pensacola, Tallahassee 
and West Palm Beach; and between the Florida points of 
' Miami and Tampa, and Baton Rouge; Beaumont-Port 
_ Arthur, Lake Charles and Lafayette-New Iberia. Based 
on data for the calendar year 1963 the largest generators 
among these city pairs were Dallas-Mobile and Dallas- 
' Pensacola, with passengers per day in each direction of 4 
and 1.6, respectively.” 


The markets beyond the western terminal of the route 
that might be benefited by new one-carrier service from an 
award to Braniff are shown in its proposed schedules 
(Appendix A). The carrier does not claim that any 
significant traffic would flow over the Texas-Southeast route 
from points north and east of Kansas City. The same is 
true of points south of Dallas and Forth Worth, except for 
Austin and perhaps some of the San Antonio traffic. 
Branift’s real reliance is upon Denver, Oklahoma City and 
Tulsa, with supplementary support from Amarillo, Austin, 
Colorado Springs, Lubbock, Wichita, and Wichita Falls. 
In contrast to the maximum of 4 daily passengers each way 


283 Eastern would also be able to provide one-Carrier service between San 
Juan, Puerto Rico, and New Orleans and Dallas/Fort Worth via Miami, 
markets which in 1962 produced approximately 7 passengers per day in each 
direction. The same is true for Orlando-New Orleans and Orlando-Dallas/ 
Fort Worth, which in 1963 had 12,560 O & D passengers. However, any 
Eastern operations between these point pairs would represent competitive 
rather than new single-carrier service, since Delta now conducts jet opera- 
tions nonstop between San Juan and New Orleans and beyond to Dallas 
and Delta or National provides service in the Orlando markets. * * * 
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for any individual Eastern beyond segment traffic flow, in 
1963 Denver alone produced over 13 O&D passengers in 
each direction to and from the on-route points of Tampa 
and Miami.** For the three points of Denver, Oklahoma 
City, and Tulsa combined, in the same year the total was 
about 2514 such passengers each way. 


A comparison of the domestic markets in which new one- 
carrier service might be provided by Braniff and Eastern 
is contained in Appendix C. The 
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tabulation sets forth the origination and destination traffic 
for 1960—the year preceding the inauguration of service 
by Eastern—and for the calendar years 1962 and 1963. 
Excluded from the detail of the table are passengers 
(1) between on-route or on-segment points that would 
receive first one-carrier service from either applicant, and 
(2) between city pairs producing less than 100 passengers 
annually in 1962. 


As shown by the table, Eastern has five markets involv- 
ing beyond segment points and on-route cities which 
produce more than one daily passenger in each direction. 
In contrast, Braniff has 14 such markets which in the 
aggregate are substantially larger.> In terms of total 
traffic, based on 1963 figures, Braniff has almost a 4 to 1 
advantage in traffic moving between beyond segment points 
and on-route cities. If considered from the standpoint of 


24 At times in the past Denver-Miami has been provided a single multi- 
stop round trip with twin-engine equipment by the Braniff-Eastern inter- 
change via the interchange point Memphis. However, the interchange 
flight no longer serves Florida, apparently because of insufficient local 
traffic support. See Order E-20026, September 20, 1963; Official Airline 
Guide, August 1964. 


25In 1963 O&D passengers in the five Eastern markets totaled 6,560 
as compared to 34,740 passengers in the 14 Braniff markcts, 


(2113) 
193 


‘total beyond segment and on-route passengers that could 

‘ receive the benefits of new single-carrier service, during the 
same year the ratio favoring Braniff was approximately 
1.7 to 1. 


The mere existence of this reservoir of backup traffic does 
‘not mean that it would move on a single-carrier basis by 
‘ either carrier. The extent of participation is dependent 
‘ upon a number of things, not the least of which would be 

the quality and maintenance of connecting schedules, the 
degree of competitive service over the beyond segments, 
the amount of circuity involved in the one-carrier service, 
and the availability of attractive alternative routings. 


Considerations of this sort might well prevent Braniff 
‘from sharing in the beyond segment traffic to the full 
' extent it anticipates. Braniff has trunkline competition 
over many of its Midwest beyond segments that would 
feed into the Texas-Southeast route, such as that of Con- 
tinental from Amarillo, Lubbock, and Colorado Springs to 
Dallas, and American between Dallas and Oklahoma City 
and Tulsa. The prospects of Braniff carrying a substantial 
number of passengers between Austin and the on-route 
Florida points by way of Dallas are minimized by the 
i mileage penalty which would be involved in comparison to 
the more direct routing via Houston. Further, Braniff’s 
forecast of 90 percent participation in Denver-Miami traffic 
may be unrealistic in view of the frequent two-carrier jet 
service via Chicago now used by over 80 percent of the 
traffic. While the Chicago routing is 335 miles more 
circuitous than an operation over Dallas, fares are identical 
and in many instances elapsed times compare favorably 
with Braniff’s proposed schedules.” 


26In August 1964 there were the equivalent of at least 3% daily round 
' trip two-carrier jet flights with stops only at Chicago for connections, as 
| well as a variety of additional jet connecting services involving one to 
threo additional intermediate stops. Official Airline Guide. 
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Notwithstanding qualifications of this nature, the fact 
remains that Braniff could provide new useable single- 
carrier service for a substantially greater number of 
passengers than could Eastern. By reason of the longer 
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haul generally involved for Braniff beyond segment pas- 
sengers, a comparison on a revenue passenger-mile basis 
would show a still greater edge favoring Braniff. And even 
giving effect to adjustments advanced by Eastern in 
measuring comparative one-carrier benefits, its passenger 
total would approach no more than 75 percent of that for 
Braniff.” 


* * * * ° * * * * * 


The advantages asserted by Braniff for beyond Miami 
traffic do not rest upon considerations of new one-carrier 
service but upon the benefits allegedly to be gained from 
route integration. Braniff’s Midwest-South American pas- 
sengers now receive one weekly round trip over the Houston 


27 These adjustments would reduce but not eliminate Braniff’s advantage 
in beyond segment traffic. One possible adjustment would be the addition 
of some 30 point pairs involving primarily smaller cities such as Gainesville, 
Ocala, Melbourne, Sarasota/Bradenton and Vero Beach, where the annual 
traffic amounts to less than 100 passengers, Since these traffic flows are 
relatively minor and widely dispersed among numerous smaller points, they 
have little significance for present purposes. Further, most of these points are 
ones at which Eastern is secking to be relieved of its obligation to provide 
service. * * ° 

Eastern would also include traffic moving between two beyond segment 
points via the Texas-Southeast route, viz., San Antonio-Orlando. However, 
no substantial benefits are likely in such markets in view of the multiple 
connections that would be necessary. For example, in the fourth quarter 
of 1963 there were 390 San Antonio-Orlando O&D passengers. Of this 
total Eastern carried 40 all the way. 

Eastern also asserts that it could provide new useable one-carrier servico 
in the San Antonio-Tampa and Miami markets. Here again, the facts do 
not show that Eastern has participated substantially in this traffic. In 
the fourth quarter of 1963 the O&D passengers moving between these points 
totaled 2,430, with 310, or less than 13 percent, being transported by Eastern 
on a single-carrier basis, * * * 
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gateway, whereas there are 8 weekly round trips operated 
by the Braniff-Eastern interchange to and from South 
America through Miami. The Texas-Southeast route would 
provide Braniff with a means of connecting Dallas and 
Miami and thereby afford Braniff Midwest-South America 
passengers additional opportunities for connecting service. 


Braniff’s contentions are not persuasive in view of the 
nature of the service and the relatively meager traffic to be 
benefited. In March 1962 there were only 7 daily passengers 
each way between the 10 Midwestern and 9 South American 
points involved ;” in September 1962 the figure was 6.6. 
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About one-half of the total in each instance was Dallas 
traffic which could be handled equally well for connections 
at Miami by Eastern, Braniff’s South American inter- 
change partner. In addition, there is a comparative wealth 
of alternative services available, either by Pan American 
through Houston or by connections with other carriers 
serving South America and Miami. Although there might 
be some additional convenience for Braniff South American 
passengers originating or terminating beyond Dallas, in 
the overall picture it is slight at best. It does not repre- 
sent a significant factor favoring Braniff’s selection. 


Forecast Operating Results. The Bureau and both of the 
applicants presented estimates of operating results for the 
year ending June 30, 1965, using varying assumptions and 
forecasting techniques. The differences have no present 
significance, for either applicant could operate the Texas- 
Southeast routes at a substantial profit. 


Braniff’s estimate of available passenger traffic includes 
both on-route points and its anticipated beyond segment 


29 Midwestern points—Amarillo, Dallas, Denver, Fort Worth, Kansas 
City, Lubbock, Oklahoma, City, Omaha, Tulsa and Wichita; South American 
points—Asuncion, Balboa, Bogota, Buenos Aires, Guayaquil, La Paz, Lima, 
Rid de Janeiro and Sao Paulo. 
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traffic movements over the route. Using fiscal 1963 origina- 
tion and destination traffic as a base and giving effect to 
growth and generation factors, the carrier foresees a total 
origination and destination market in 1965 exceeding 
450,000 passengers. Applying judgment participation 
factors to individual markets, and after allowance for con- 
necting traffic, Braniff’s share is estimated at 128,927,117 
revenue passenger-miles and 139,332 passengers, over 40 
percent of whom would be beyond segment passengers 
moving over the route. With these passenger revenues 
and the other revenue attributable to the proposed opera- 
tion, a net operating profit of $1,717,000 is forecast on a 
fully allocated basis. The profit would be $2,936,000 if only 
added costs are considered. 


Eastern’s estimate is constructed from the year ended 
June 30, 1962, on the basis of on-route revenues. With 
allowances for growth and interline connecting traffic, the 
carrier predicts a total market for the future year of close 
to 274,000 online passengers. Using judgment factors to 
measure its participation, Eastern estimates its share to 
be 92,619,318 revenue passenger-miles and 118,957 pas- 
sengers. Offsetting costs against total revenues for the 
route produces a net operating profit of $1,143,000 on a fully 
allocated cost basis or $2,565,000 on an added cost basis. 
With an adjustment of $202,000 for beyond-flight or off- 
route revenue, the profit is increased to $1,345,000 or 
$2,767,000, respectively.” 
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In view of the traffic movement over the route in excess 
of 10,000 passengers monthly now being experienced by 
Eastern, the passenger revenue forecasts of both carriers 


30 Because of the differences in the methodology employed, the Bureau 
forecasts more passenger revenues for Braniff and Eastern and slightly 
lower indirect operating costs than are estimated by either applicant. The 
result is that by the Bureau’s analysis the route is even more favorable from a 
profit standpoint than foreseen by the carriers themselves. 
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' probably are overly conservative. Whatever may be the 
precise level of the future traffic, a net annual operating 
profit in the neighborhood of $1,500,000 is reasonably fore- 
sceable for either applicant, and the Texas-Southeast route 
would constitute a significant source of strength for both. 


** * 


* * . * * * 


The Need for Strengthening 


A focal point of the cases of both applicants is their 
relative need for strengthening, and in support of their 
positions each has submitted a mass of comparative 
statistical data. Such comparisons are designed to measure 
not only the strength of the applicants with respect to each 
other but also their needs in relation to carriers of their 
respective classes and the trunkline industry generally.* 


* * ° * * * * * * ° 


The data in Appendix D show graphically that the 
domestic route systems of both Braniff and Hastern are 
characterized by short stage lengths and short lengths of 
haul. In the past few years Braniff’s position has been 
generally the most unfavorable in the industry in this 
regard, with Eastern close behind. * * * 


Although more recently Braniff has lagged behind some 
of the small trunklines in degree of profitability, the carrier 
has operated at a profit for the last 14 consecutive years 
and has paid dividends to its stockholders in each of the 
past ten years. In contrast, Hastern generally prospered 
throughout the postwar era to 1959, but since 1960 has 
experienced a serious deterioration in its profit position. 
The carrier’s cumulative loss before taxes for the 1960- 
1963 period totaled $73,279,439, With a 1963 loss (before 


33 For convenience some of the more basis traffic and financial statistics 
are set forth in Appendix D. All comparisons in the tables and herein 
refer to domestic systems only unless otherwise indicated. 
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special items) on its domestic system of $19,884,000, Eastern 
was the only domestic trunk except Northeast which failed 
to show an operating profit in a year of general traffic 
resurgence.** This decline in Eastern’s fortunes has 
meant a substantial reduction in stockholder equity and 
has given Eastern the highest industry operating ratio, 
next to Northeast. 
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* * * As has been seen, only Eastern and Northeast 
now maintain substantial loss positions in the domestic 
trunkline industry. Since 1955 Eastern has had the 
smallest percentage growth of all trunklines in revenue 
passenger-miles. * * * 


* * © Braniff’s domestic routes are relatively short haul 
in nature a deficiency that is shared by Eastern’s domestic 
system. However, as far as long-haul high-density seg- 
ments suitable for economic and efficient utilization of jet 
aircraft are concerned, the greater need for expanded 
opportunities is clearly that of Braniff. While Eastern 
does have the short haul problem, its predominant require- 
ment is for improvement in its profit position. All of these 
considerations must be weighed and balanced in deter- 
mining where the ultimate public interest lies. 


Both applicants belittle their own future competitive 
prospects in an effort to bolster their cases for the addi- 
tional strength that would be afforded by the route in 
issue. However, the record does not support the conclusion 
that this is a last frontier for either carrier. Braniff and 
Eastern each has unexploited opportunities for growth 
within their present route structures. Both are applicants 
for substantial new route awards as, for example, between 
the Southwest and the Pacific Northwest. Eastern has 
been successful in eliminating numerous small and relatively 
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unproductive points from its system, and if history is a 
reliable guide, further actions of this nature are probable. 
Elimination of significant competitors, such as in the 
New York-Florida market, would provide meaningful 
strengthening for Eastern. On the other hand, substantial 
improvements in Braniff’s international system may in 
‘time result from the various Board proceedings now con- 
sidering U. S. flag service in Latin America. While any 
conclusion as to what the future may bring is, of course, 
speculative, there is no persuasive basis for a conclusion 
‘that the route systems of either carrier are so confined 
and the possibilities for healthy growth so limited as to 
make the Texas-Southeast route their last feasible oppor- 
tunity for expansion. 


Conclusions 


Effect of Eastern’s Interim Operations. Unlike the 
normal case involving choice of carrier to operate a new 
route, the Board is here faced with a situation in which 

‘Eastern, one of the two applicants, has been in operation 
over the precise route in issue for approximately three 
years—first under a certificate subsequently invalidated 
following judicial action, and then pursuant to exemption 

‘authority pending a fresh determination of the selection 
question in the remanded proceeding. These circumstances 
require the exercise of care to assure that no prejudice 
results in the selection process from the fact of past and 
present operation. 
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Eastern’s position is essentially twofold. First, the 
earrier asserts that the initial determination to be made is 
whether the Board’s original decision selecting it was 
correct when rendered, and in arriving at that judgment 
there is to be considered only evidence properly available 
to the Board at the time of the original decision in 1961. 
Should the decision be supported by this standard of 
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measurement, as Eastern says it is, the carrier claims 
that such a conclusion will ‘‘re-affirm’’ that Eastern was 
issued a valid, permanent certificate, with the result that 
“‘Bastern must be held to be in the same footing as if its 
certification had never been appealed’ and therefore 
entitled to a preference as the historical operator of the 
route. It is only in the event that the original decision is 
not vindicated on this basis that the facts and circum- 
stances concerning Kastern’s interim operations over the 
route come into play. Secondly, as an alternative line of 
argument, Eastern maintains that if such facts and circum- 
stances are to be considered, then in making the ultimate 
selection weight must be given to factors tending to estab- 
lish an equity for the carrier in the route, such as the 
number of employees devoted to it, the effect on Eastern’s 
investment and future prospects, etc. 


This approach to the question for decision evidences 2 
basic misconception of the nature and purpose of this pro- 
ceeding. The problem at hand is not one of searching for 
—or plugging—loopholes in the Board’s original deter- 
mination on the basis of the evidence then available. 
Rather, what is involved is a de novo determination of the 
entire selection question, unfettered by that which has 
gone before. 


The Board in ordering these further proceedings was 
under no illusions on this score. Of the several alternatives 
available to it after judicial remand, the Board could have 
taken the course, urged at that time by Eastern, of issuing 
a further opinion solely on the then existing record with- 
out further hearing, briefs, or argument. However, the 
Board deliberately chose not to do so, primarily for the 
reason that in view of the lapse of time since the original 
hearing in 1959 ‘** * * the public interest would best be 
served by bringing the record up-to-date through further 


39 Eastern’s brief to the Examiner, p. 36. 
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evidentiary hearings before finally disposing of the carrier 
‘selection issue.’*° By deciding to rest its ultimate deter- 
mination upon a current record rather than solely on what 
may have transpired in the past, the Board already has 
bolted the door Eastern now seeks to enter. 


Eastern’s contention that it is entitled to a preference 
because of its operating status over the route is otherwise 
without merit. It is true that in remanding the Board’s 
order selecting Eastern, the Court did not decide that the 
Board’s selection of Eastern was erroneous or unsupported 
by the 
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evidence but only that the Board had not articulated 
findings sufficient to permit the Court to review the correct- 
‘ness of the Board’s determination. Nonetheless, the effect 
of the Court’s decision was to set aside the Board’s order 
making the award and to require rescission of Eastern’s 
‘eertificate. Eastern’s subsequent operations under exemp- 
tion authority have been conducted not as a matter of right 
but at the sufference of the Court and the Board, in order 
to assure that there is no disruption of service to the public 

‘ pending issuance by the Board of a legally adequate and 
dispositive decision. 


The facts to be gleaned from Eastern’s operations over 
the Texas-Southeast route pertaining to such matters as 
traffic, revenues, costs, ete., are economic facts of life that 
cannot be ignored in assessing the needs of the public. 
Also, they must be considered in evaluating probable future 
| results, since actuality is always to be preferred to fore- 
casts which are not necessarily rooted in reality. How- 
ever, it does not follow that the experience gained by 
Eastern gives it preferred status when it comes to selection 
of carrier. On the contrary, to so conclude would be 


40 Order E-20129, October 28, 1963. (Emphasis supplied.) 
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highly prejudicial to Braniff and inconsistent with basic 
concepts of fairness in the comparative evaluation of 
applicants. 


This is not an entirely new problem for the Board, and 
under substantially similar circumstances it has held that 
operations pursuant to exemption authority pending 
decision resulting from a judicial remand are not properly 
entitled to any weight on the issue of selection of carrier. 
In the original Milwaukee-Chicago-New York Restriction 
Case,“ the Board selected Capital to render Cleveland- 
New York nonstop service. However, since the Board had 
also concluded that there was room for only one carrier 
and it had failed to hear and comparatively consider the 
competing application of Northwest, upon judicial review 
the award to Capital was set aside on Ashbacker grounds 
and the proceeding remanded to the Board. There, as 
here, Capital was given exemption authority to continue 
providing the service pending decision in the remanded 


proceeding. 


After further hearing the Board again selected Capital, 
without specific discussion of Capital’s interim operations 
in connection with its evaluation of the comparative merits 
of the competing applicants. However, through adoption 
of the findings of its Examiner, the Board had this to say: 
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‘‘One further matter which should be disposed of 
at this time relates to the weight which should be 
accorded to Capital’s traffic experience while con- 
ducting the Cleveland-New York nonstop service pur- 
suant to exemption authority granted by the Board 
subsequent to the cancellation of the certificate 
authority awarded to Capital in the original pro- 
ceeding. 


4111 C.A.B. 310 (1951). 
42 Northwest Airlines, Inc. v. C.A.B., 194 FP. 2d 339 (1952). 
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“Tn this connection, it would be manifestly unfair, if 
not legal error, to consider as a moving factor in the 
selection of a carrier revenues received by Capital or 
the extent of the suecess—or lack of suecess—that has 
been experienced during the period Capital performed 
the New York nonstop service by reason of the Board’s 
exemption. The temporary authority granted by the 
Board operated to meet an urgent need of the public 
convenience and necessity. While the order did recite 
the possibility of financial loss and inconvenience to 
Capital with the attendant dissipation of promotional 
and other efforts expended in the development of 
service, it is apparent that such considerations were 
solely for the purpose of maintaining the status quo 
and to obviate any wasteful loss in the event Capital 
were to be subsequently certificated. The carrier is 
not the donee of any vested rights by reason of the 
exemption authority granted to it and in the event the 
evidence points to the selection of a carrier other than 
Capital to be certificated, the latter has no standing to 
complain of loss of revenue or investment flowing 
directly from the operations conducted during the 
exemption period. On the other hand, the volume of 
traffic hauled, revenues, costs, etc., experienced by 
Capital during this period are nonetheless fully 
qualified factors to consider in appraising the overall 
needs of the public convenience and necessity. The 
Board has time and again considered in certificate 
cases traffic data experienced by a carrier while 
operating pursuant to an exemption. [footnote 
omitted] 


“Tt would be completely unrealistic to suppose that 
the Board should close its eyes to very valuable and 
readily available statistics relating to actual operations 
of a carrier and accept in their place prognostications 
which, at best, are merely estimates and subject to all 
of the errors inherent in such forecasts. 


(2121) 
204 


2121 


“‘ Accordingly, the traffic experience of Capital while 
operating the route under exemption authority is being 
considered in reaching the ultimate conclusions herein, 
not for the purpose of selecting a carrier but to 
evaluate all of the factors relating to the public con- 
venience and necessity.’’ ** 


Eastern has attempted to escape the compelling logic of 
the foregoing decision on a variety of grounds. It argues 
that Capital’s award was invalid ab initio, as the carrier 
well knew, for failure of the Board to accord a competing 
applicant comparative consideration; here the Board’s 
selection of Eastern has never been found to be incorrect 
and is therefore still presumptively valid, although, as the 
Court found, the Board was faulty in its expression. 
Further, Eastern dismisses the Board’s findings concerning 
the effect of Capital’s operations over the route under 
exemption authority as dicta, wholly unnecessary to its 
decision. 


Eastern’s arguments in this respect are not persuasive. 
They simply raise distinctions without material differences. 
Although the type of legal error found in the two situations 
was different, the end result was exactly the same— 
invalidation of the initial award and rescission of the 
certificate. Nor can the discussion of the weight to be 
given Capital’s interim exemption operations be classified 
as dicta, for the conclusions reached in the quoted findings 
are precisely the reasons why it was inappropriate for the 
Board to consider Capital’s interim operation of the route 
in making its findings on selection of carrier. Despite 
Eastern’s contentions to the contrary, the principles 
expressed in the Reopened Milwaukee-Chicago-New York 
Restriction Case are equally applicable here. 


43 Reopened Milwaukee-Chicago-New York Restriction Case, 18 C.A.B. 
586, 609 (1954). 
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Excerpt from Petition of Braniff Airways. Inc. for 
Reconsideration and Reargument, 
Dated June 22, 1965 


APPENDIX B 
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Unrrep Srates oF AMERICA ] 


Disrricr or CoLUMBIA 5B: 


Ase Forras, being first duly sworn, deposes and says: 


J ama partner of Arnold, Fortas & Porter, and a member 
of the bar of the District of Columbia, the United States 
' Court of Appeals for the District of Columbia Circuit, and 

of other jurisdictions. JI am a director of Braniff Airways, 
Inc., as well as one of its counsel. 


In the course of my work on the Petition for Recon- 
sideration of the Order of the Civil Aeronautics Board, 
No. E 22252, I made inquiries to ascertain whether Alan 8. 
' Boyd was a member of the C.A.B. on June 1, 1965, the date 
when the aforesaid proceeding was decided. 


I telephoned the Office of Personnel at the C.A.B. and 
was advised by a Miss or Mrs. Gurganus that their records 
- showed that Mr. Boyd’s service with the Board was ter- 

minated as of the close of business May 31, 1965. 


I telephoned Mr. Boyd’s office at the Department of 
Commerce and was advised by someone identifying herself 
as his secretary that Mr. Boyd was sworn in as Under- 
secretary of Commerce for Transportation at or about 
12:30 p.m. on June 1, 1965, and that his appointment was 
effective as of the beginning of that day: namely June 1, 
1965. 

ABE Fortas 
Abe Fortas 
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Subscribed and sworn to before me this 21st day of June, 
1965. 
Manrcuenite EK. O’Brren 
Notary Public, D.C. 


Marguerite E. O’Brien 
Notary Public, D. C. 
My Com. Expires April 14, 1966 
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Order No. E-22549 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 


at its office in Washington, D. C., 
on the 16th day of August, 1965 


Docket 7984 et al. 


REOPENED SOUTHERN TRANSCONTINENTAL SERVICE CasE 


Order 


By Order E-22252, adopted June 1, 1965, the Board 
awarded Eastern Air Lines a new route between Florida 
and Texas. Petitions for reconsideration and answers 
thereto have been filed by various parties. In view of the 
matters which have been raised by the petitions and the 
fact that only two of the three Board Members who par- 
ticipated in the original decision are still Members of the 
Board, the Board has decided to hear oral argument on 
the substantive issues raised by the petitions. 
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Accorpincty, Ir Is Orperep: That the petitions for 
reconsideration in this proceeding be set for oral argument 
‘before the Board at a time to be designated. 


By the Civil Aeronautics Board: 
Haroip R. SANDERSON 


Secretary 
(Seat) 
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Excerpts from Oral Argument, September 22, 1965 


ArcuMENT or Paut A. PorTER 
Ow Bewatr or Brayirr Airways, Inc. 


Now at the outset I would like to dispose, if the Board 
' please, of one threshold issue and that relates to Eastern’s 
status before this Board in this proceeding. 


It is our position that Eastern has no greater rights here 
than Braniff. It is our view that the exemption authority 
which was granted to Eastern does not mature into a 
permanent certificate. 


Now we have briefed this elaborately in our petition to 
the Board, in our brief to the Board, of October 20, 1964, 
and the authorities are quite clear that this exemption 
authority does not establish any legal preference or, 
indeed, it should not establish even the psychological 
preference. 

There are reasons, of course, why the exemption 
authority was granted and the Court of Appeals permitted 
the 
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interim operation, because to hold otherwise would require 
a stay of service to the public in each contested remand 
and hence the public would not be served. 

It is our position, if the Board please, that our exemp- 
tion authority does not give Eastern any rights that it did 
not have when the Examiner’s decision or the second 
remand was before the Board. 


. ° * e 


So, here we are, if the Board please, with two Examiners’ 
decisions, supported twice by the economic staff of the 
Board. 

Now as one who has not been too inexperienced in the 
administrative process, I have discovered, and I think we 
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can all take recognition of the fact, that great weight 
should be given to Examiners’ decisions unless clearly on 
the record as a whole there is error, which is not present 
here. 

I believe that the great difficulties that the administrative 
process from time to time has incurred has been when 
Examiners’ opinions, without specific cause, have been 
reversed and the opinions of the decisional authorities sub- 
stituted. 

Obviously the Board has jurisdiction to reverse an 
Examiner but equally obvious, if the Board please, it seems 
to me that there is an obligation to give presumptive weight 
unless there is clear error on the record as a whole. 

That is our position, if the Board please, in this proceed- 
ing. 

Now Eastern’s worsening financial position has sort of 
pervaded this proceeding like Hamlet’s ghost. It has been 
a brooding presence, I believe, over the decisional process. 
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I would like to direct the Board’s attention now to page 7 
of our brochure which we have submitted as an aid to oral 
argument. There you will find Hastern’s spectacular 
financial recovery which, indeed, I think is a dramatic story 
in American industry. 

Here, for the first seven months of 1964, as this bar chart 
demonstrates, Eastern showed a loss of $5,026,000. 
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In 1965, there was this dramatic and spectacular recovery 
and Eastern now shows an operating profit of $22,265,000. 
That, as the Board’s statistics and figures data will show, 
is 50 percent better for the first seven months than their 
total earnings of the greatest year in Eastern’s history, 
1956. 
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If you will turn to page 7 of this brochure—no, page 7 
is the financial recovery, but look at that again, if you will. 
Look at page 8, there is a visual demonstration of the 
extremely healthy growth rate of Eastern. That estab- 
lishes that Eastern is growing at a rate, at a current rate 
twice as fast as Braniff is. 

You will recall in the early decision there was concern 
about Eastern’s position with its dominant competitors or 
its dominant companions, the big four. That no longer 
need be an object of solicitude by this Board, as I will show 
later. 

On page 9, there is another demonstration here of the 
same data but put in another form. EHastern’s healthy 
current growth rate, if the Board please, is three-fourths 
of Braniff’s total traffic. 

Now if this rate were to continue, this trend were to 
continue, this would mean that every four years Hastern 
in effect adds three Braniffs to its system. 
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So we contend on the question of route strengthening 
and need that Braniff is to be preferred. 

Now similarly, we have submitted in this connection 
with the jet segments, 800 miles or more in length. I am 
told 
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that that is the efficient, economical distance for jet opera- 
tion. With Braniff’s new and expanded fleet, the necessity 
for this route becomes all the more apparent. 

On page 11, this is stated again in another different 
context of the number of jet nonstop flights of 800 miles 
or more in length. 

You can see that the relationship and the ratio is pre- 
dominantly in Eastern’s favor and should be a factor, we 
contend, in the Board’s consideration. 

Now let us turn, if you please, to Eastern’s relationship 
in this industry and that, as I have analyzed it, has always 
been a matter of great concern to the Board. That is to 
permit and to encourage orderly growth and development 
and to permit the smaller trunk carriers to have their share 
of our rapidly developing National air transportation 
system. 

As you will see from this bar chart here on page 12, 
Eastern in 1946, had on the basis of the domestic system 
revenue passenger miles, 19.5. Today, it has 19.4. Braniff, 
on the other hand, has shown a decline with respect to its 
position in the industry. 

Now I am not suggesting, if Your Honors please, that 
there should be any relationship or that the Board’s 
decisions should be structure on relative position. Other 
factors, it seems to me, are of more decisional significance. 
But there is a need to maintain the smaller trunk carriers 
in 
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' a position of health, growth and viability. 

On page 13, you will therefore see that Braniff has lost 

its position from seventh of the trunk carriers in 1946 to 
tenth. The addition of this route would permit Braniff to 
regain, perhaps up to the ninth position, and continue, 
: we would hope, to grow, to compete, and to expand. 
Now finally, other comparative criteria that we believe 
‘ are of decisional significance are on page 14 where 
Eastern’s hop and haul system is shown to exceed that of 
Braniff. 

Again, the ratio is overwhelmingly in favor of Eastern. 

Now we turn, then, to the final tabulation which we have 
on page 15. I believe, if the Board please, that this is 
perhaps one of the more important considerations that 
should influence the Board in making this determination. 
That is the relative importance of this route segment to 
the two competing carriers here. 


As you will see, this amounts, if you will average out 
the various yardsticks we have used, available seat miles, 
jet plane miles, total plane miles, this will average out as 
an important, perhaps 10 percent plus, addition to Braniff 
and to their system, wheras, it is less than two percent 
for Eastern. 


* * ° ° * * e . . 


2260 


Cuamman Murrxy: I think that answers my particular 
question. I have a related question. You spoke of a pre- 
sumptive weight that should be given to Examiners’ initial 
decisions. Would you have any views as to what pre- 
sumptive weight, if any, should be given to earlier decisions 
of the 

2261 
Board in this case? 

Mr. Porter: I think, Mr. Chairman, that the pattern 

of the administrative process is such that the application 
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of criteria that the Board or any other regulatory agency 
follows must have a pattern of consistency. They should 
be intelligible and I think we are all aware of Judge 
Henry Friendly’s brilliant Holmes’ lectures on the need 
for certainty and definiteness in the administration of 
standards by administrative agencies. 

I believe these criteria should have a consistency. If you 
apply that test, we think, of course, that Braniff meets it. 

Cuamman Murpxy: Well, returning again to the question 
of weight to be given to Examiners’ decisions because they 
are Examiners’ decisions, right or wrong, and at the same 
time looking at the question of the weight to be given to 
earlier decisions of this Board, because they are Board 
decisions, whether they are right or wrong, this matter 
coming before us now on a motion for reconsideration, what 
attitude should the Board take with respect to a motion 
for reconsideration? 

What weight should be given to the fact that it is a 
motion for reconsideration? In that context, what weight 
should be given to an earlier decision of the Board? 

Mr. Porter: I think, Mr. Chairman, that the Board 
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has decided that issue in your Order of August 18 when 
you said there was re-argument on the substantive issues 
raised by the petition, and I believe that the Board as far 
as the June 2 decision is concerned, can treat it as if it is 
not a precedent because you found that there was a 
necessity not only because of the probable lack of quorum 
but because of the other substantive issues that were raised. 

Cuarrman Mourpuy: If I understand your answer, Mr. 
Porter, it is that the Board has to give greater weight to 
the decision of the Examiner in this case than it did in the 
prior decision of the Board. 

Mr. Porrer: Because that prior decision has been set 
aside and it has been stayed and Eastern is now operating 
under an exemption authority. 
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Cuamman Murpxy: Now if I may, I would like to turn 

' to some questions related to the material you have used 
in your argument. 

| For example, on page 7 which refers to Eastern’s earn- 

ings, it shows that the source of this information is forms 

filed with the Civil Aeronautics Board. This suggests that 

' you feel it is appropriate for the Board in consideration 

: of this case now to use official data which is later in point 
of time than the Examiners’ decisions. 

' ‘Mr. Porter: I don’t think there is any question about it, 

Mr. Chairman. I think your Rule 24 provides for 


2263 


' that. Also, there is a stipulation in this record which Mr. 
Hill can identify for you that this will be permissible. 

Cuamman Murray: I take it that it follows that if it is 
appropriate to use this kind of data with respect to Eastern, 
it is equally appropriate to use it with respect to Braniff. 

Mr. Porter: Of course. 

CHamman Murray: If the Board considered that 
Braniff earnings had any relevance in this case it would 
be a part of the presnt record which could be considered 
by the Board? 

Mr. Porter: Well, I do think, Mr. Chairman, that the 
earnings and the financial position of either of the carriers, 
happily, we do not have to consider now. 

I have never felt that great weight should be given to 
the success or lack of success of an operation. I think 
other criteria are of greater decisional significance such 
as the kind of job that the carrier can do, the beyond 
segment traffic, the route integration, the convenience to 
the public, and all those others seem to be of much more 
supervening importance, although the Board did find in ’61 
that Eastern’s worsening financial condition was the grava- 
men and decisional factor in reversing the Examiner and 
finding for Braniff. 


Lt s cd * 
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ARGUMENT oF Harotp L. RussELL 
Ow Bexar or Eastern Ar Linzs, Inc. 


In the excellent, logical and well-reasoned decision of 
June 1, 1965, the Board said that in this setting and after 
weighing the advantages in each carrier’s favor as shown 
on this record, we find that the selection of Eastern presents 
the most logical, efficient and adequate solution to the 
service requirements of the Texas and Florida markets. 

The Board then in its June 1, 1965, decision, enumerated 
several what it called important and persuasive considera- 
tions which it stated dictate Eastern’s selection. 

Pointing out that Eastern has economic and operational 
advantages not available to Braniff, the Board noted that 
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Eastern, and its first point was, would require less new 
route mileage because it presently operates pursuant to 
other certificates over a portion of the route, namely, the 
200 miles between Miami-Fort Lauderdale, Tampa and 
St. Petersburg-Clearwater. 

The need for less route miles has often been recognized 
by the Board as permitting better, more efficient, and more 
economical operations and as being an inherent advantage 
requiring a particular applicant’s selection. 

In the Great Lakes-Florida and other cases cited in our 
answer to Braniff’s petition for reconsideration, the Board 
based carrier selection upon that factor. 

Another item which I might cite in support of the use 
of that factor in carrier selection is the presentation of 
Braniff only last week in the Pacific Northwest-Southwest 
case where its witness, Mr. Robinson, urged that the need 
for less new route miles be a factor there in favor of 
Braniff. 
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Braniff professes not to understand the Board’s con- 
: clusion as to less new route miles being a factor but the 
facts are plain. With the next schedule change, as a matter 
of fact, on the Miami-Dallas route, Eastern will be operat- 
ing one of the schedules Fort Worth-Dallas-New Orleans- 
' Tampa utilizing other Eastern flights for the linkage be 
tween Tampa and Miami, thus saving two hundred opera- 
tional miles, illustrating the factor that the Board had in 
mind. 
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Braniff would have no such advantage. I mention it 
' simply to illustrate the soundness of the Board conclusion. 
In point 2 the Board said that Eastern already serves 
: and is well established at all of the points on the route 
except Dallas and Fort Worth and it is true that Eastern 
i in connection with its other operations on other routes 
serves Miami-Fort Lauderdale, St. Petersburg-Clearwater, 
Tampa and New Orleans has well established facilities at 
all those points and has other flights and equipment ter- 
minating and originating at those points in service there. 

In contrast, Braniff in its domestic operations serves only 
Dallas-Fort Worth and New Orleans. Its only direct con- 
nection with Florida is through its limited international 
operation conducted solely in connection with the Eastern- 
Braniff interchange flights serving New York-Miami and 
South America. 

The Board’s conclusion is also supported by the fact 
that Eastern has a history of service to the points involved 
which antedates that of Braniff, having served south 
Florida and the Gulf Coast since early 1930s, having been 
the original trans-Gulf carrier and as recently as 1960 
having carried two and a half times as many passengers 
as Braniff to the six cities involved and nine times as many 
New Orleans passengers as Braniff. 

By reason of its established facilities Eastern will 
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be able to serve the route more economically and efficiently 
than Braniff and the Board concluded that, ‘‘The cost 
factor insofar as existing facilities and promotional ad- 
vantages are concerned is in Eastern’s favor.”’ 

In contrast, Braniff would have to establish much more 
extensive new installations and would not be able to justify 
extensive facilities such as Eastern has and would not be 
able to achieve the same efficient utilization of facility as 
Eastern is able to do. 

In numerous cases, and ten are cited in our answer to 
the Braniff petition for reconsideration, the Board has 
found that a particular carrier should be selected because 
it serves the most cities and it is best established at points 
on the proposed route, and similarly I again cite Braniff’s 
Witness Robinson in his testimony of last week in the 
Pacific Northwest-Southwest case where he argued there 
that Braniff should be selected in that case for that reason. 

The third point: The Board pointed out that Eastern’s 
substantial identification in Florida and the fact that for 
years Eastern has been and will be promoting the develop- 
ment of Florida traffic, that those facts support Eastern’s 
selection. 

No contrast to Eastern’s acknowledged experience and 
ability in the development of Florida traffic was the state- 
ment of Braniff’s vice president as a witness here who 
unhesitatingly 
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testified that Braniff has had no experience in operating a 
Florida route comparable to the one for which it is here 
applying. 

Eastern serves more Florida points than any carrier 
except National. It serves more Florida passengers than 
any carrier. It has a longer history of serving Florida 
than any other carrier. Even when the Board granted 
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National the first over-all Gulf route in preference to 
Eastern, it recognized that there is merit to EKastern’s 
‘claim that it has a larger participation than National in the 
passenger miles involved. 

In connection with its presentation in this case Eastern 
committed itself to a greater advertising and promotional 
‘expenditure than Braniff, some one-third more, so as to 
‘adequately develop and promote the traffic over the route 
and at the time the case was previously submitted to the 
Board for decision—this is as of November 1964—the 
records show that Eastern even then by its superior 
service had developed traffic to a degree far greater than 
had been estimated by the Board, by Braniff, or even by 
Eastern. ; 

Although Braniff claims an identity in the Miami market 
the Board’s traffic surveys for 1960 prior to the operation 
of this route show that Eastern in that year carried over 

‘35,000 Dallas and Fort Worth passengers while Braniff 
carried less than 12,000 Miami passengers. That is indica- 

‘ tive of Eastern’s preponderant identity in connection with 
the 
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- cities on the route even before Eastern began operation. 
In many cases, and eleven are cited at page 10 in our 
' answer to the Braniff petition, the Board found that the 
carrier with the superior identity and the experience in 
serving the traffic involved warrants a preference in the 
selection of carrier operating a new route. 

Incidentally, on the same point the Board also noted 
that Braniff has no identity in the domestic Florida markets 
' and would find it necessary to undertake an extensive ad- 
vertising and promotional program to exploit its Florida 
services. That is unquestionably true. 

Tt is also true that the tremendous developmental and 
promotional effort which has already been successfully 
undertaken by Eastern in relation to the route would be 
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entirely wasted if the decisions of the Board should be 
reversed and Eastern should be uprooted. 

Now the fourth reason given by the Board in selecting 
Eastern was that the route would integrate operationally 
with Eastern’s in a manner superior to any possible integra- 
tion with the system of Braniff. That conclusion is 
dramatically illustrated by page 13 of the oral argument 
materials which we have placed before you and which are 
the same ones which were before the Board last November 
at the time of the first argument in this case. 

We show there Braniff’s domestic system, the Florida- 
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Texas route and how the Florida-Texas route does not 
integrate at all with Braniff’s domestic system but sticks 
out like a lonesome appendage. 

Finally, we show the connections between the Florida- 
Texas route and the Eastern-Braniff interchange, as the 
Examiner said, be handled equally as well by Hastern, 
Braniff’s South American interchange partner, as by 
Braniff. 

In contrast to the lack of integration in the Braniff 
system as shown by page 13, I ask you to look at the cover 
of the materials which you have before you which shows 
Eastern’s system. That cover shows how the Miami-Dallas 
route neatly fits as a natural connection, lying principally 
in the middle of Eastern’s system and tying together 
Eastern’s Gulf Coast and Southeast operations. 

As a part of the matter of route integration, it is 
instructive to observe the Eastern route map and note how 
within the area of this proceeding which is the Florida- 
Texas area, Eastern offers more new services to more 
cities, some 20 cities within the area of the case and twice 
as many within the area of the case as could be served by 
Braniff. 

Moreover, Eastern’s superior route integration is 
reflected in the amount of one-carrier backup traffic feeding 
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into the route and this is illustrated at page 11 of these 
materials which have been previously presented to the 
Board. 

I am sorry, it is page 10. 
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As shown by this page, Eastern has backup traffic 
available at Miami, St. Petersburg-Clearwater, and New 
Orleans. In contrast, Braniff would have backup traffic 
available at Dallas-Forth Worth and at New Orleans but 
in total passengers available for backup, Eastern as of the 
first quarter of 1964 would have almost 31,000 and Braniff 
‘17,400, the advantage in favor of Eastern on the basis of 
those 1964 figures which were previously before the Board 
of some 150 passengers per day. 
The Board pointed out that the superior integration of 
Bastern’s proposal will allow Eastern maximum flexibility 
: for scheduling, operations, aircraft utilization so as to 
permit a less costly and more efficient operation, to use the 
words of the Board. 

| ‘Fastern will be able to use its existing equipment, 
facilities, and personnel, not only to serve the proposed 
route but also to serve other routes and other passengers. 

Moreover, because of the greater volume of backup 

traffic available, Eastern can develop a superior level of 
service over the route, producing an even more efficient 
operation. 

In many cases, and nine such cases are cited at page 12 
' of our answer to Braniff’s petition, the Board has found 
that Applicant’s superior route integration requires its 
selection as against a competing applicant. And again, as 
of last week, Braniff’s expert Mr. Robinson was urging 
route 
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integration as a reason for Braniff’s selection in the 
Northwest-Southwest case. 
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Now the fifth reason given by the Board for Eastern’s 
selection was that Esatern has a greater historic interest 
in service over and traffic between the points to be served 
by the route. It pointed out that for many years Hastern 
had participated in the traffic moving between Texas, 
Louisiana, and South Florida, and was the substantial 
participant in the trans-Gulf traffic prior to the grant of 
nonstop authority to National. 

That is undeniable true and in many Board decisions it 
has been found that a earrier’s superior historic interest 
was a factor supporting the selection of that carrier for a 
new route. 

Now the final point given by the Board in Eastern’s 
favor, in its June decision of this year, was that Eastern’s 
selection would result in less diversion from other carriers 
than would the choice of Braniff. 

Although recognizing divergence of opinion as reflected 
by the evidence and that Continental, Delta and National 
had estimated that Braniff would divert about 1.8 million 
dollars more annually from those carriers than would 
Eastern, and that the Bureau on the other hand estimated 
the difference at about $300,000, the Board concluded that 
we deemed the lesser diversionary impact of Eastern’s 
selection a significant factor. 
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The Board has often given weight to the factor of 
relative diversion and it is entirely appropriate for it to 
do so here. 

At the first argument in this reopened proceeding on 
November 5, 1964, Continental, Delta and National appeared 
to oppose Braniff’s certification because of the inherent 
greater diversionary impact. The fact that they are not 
present here today is due simply to their failure to file a 
paper opposing the last-minute Braniff petition for recon- 
sideration and reargument. It is my surmise that those 
carriers read the Braniff petition, noticed Braniff’s pre- 
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occupation with the alleged disqualification of Chairman 
Boyd to take part in the decision and realized that there 
was little substance in the petition and did not believe it 
worthy of reply. 

In any event, their positions in this proceeding supported 
by the decision of the Board are to the effect that Braniff’s 
application should be denied because of its greater 
diversionary impact. 

Thus, on six solid, affirmative points of advantage fully 
‘ supported by the facts of record, fewer required route 
miles, established facilities at a greater number of points, 
_ identification with and promotion of Florida trafic, superior 
integration of the proposed route with existing routes, 
historic interest in the traffic to be served, and lesser 
diversion from existing carriers—on those six solid points 
the Board 
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found that Eastern should be selected in preference to 
Braniff. 

There are two remaining points discussed in the Board’s 
decision which the Board did not find to be of decisional 
significance. 

We believe those points will support Eastern’s selection. 
However, Braniff maintains they should have been resolved 
in Braniff’s favor and should have been controlling. The 
first of these two points we believe is that the Board could 
find on the basis of the record that Hastern’s beyond route 
traffic advantages outweigh Braniff’s. The Board said, 
erroneously we believe, that Braniff has an edge over 
Eastern in terms of beyond service. But it went on to say 
that the public benefits to be gained from Braniff’s pro- 
posal would be slight. 

I noted that Braniff’s claimed first one-carrier service 
passengers are fragmented among many markets, that a 
change of plane would be required for most of those pas- 
sengers on which Braniff relies in any event, and that 
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Eastern will provide good connections at Dallas for that 
traffic, and it said that Braniff’s proposed through plane 
service in one direction only on one flight per day, for 
Denver-Miami travellers, offers, says the Board, no im- 
provement in service to the travelling public either in time 
saving, fares, better equipment or number of stops. 

The Board also noted that Eastern has a greater 
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incentive effectively to serve the beyond Dallas traffic since 
that traffic has a choice of multiplicity of schedules con- 
necting at Dallas, not only those of Braniff but also those 
of other carriers, American, Continental, Central and 
Trans-Texas. And that Eastern as a disinterested con- 
necting carrier would have more incentive to provide good 
connecting services with all the carriers in the beyond 
markets. 

The Board then concluded that Braniff’s claimed one- 
carrier service advantages are not sufficient to outweigh 
considerations favoring Eastern’s selection. 

It is believed that the Board could have properly given 
greater weight to the beyond route advantages of Eastern’s 
proposal as reflected at pages 10, 11, and 12 of the materials 
which we were looking at a moment ago. The Board did 
recognize that beyond route traffic support need not be 
first or new single carrier traffic and that Eastern serves 
major support from such off-route points as Orlando and 
West Palm Beach. 

But the Board failed to recognize, as appears at page 10 
of these materials, that Eastern has 70 per cent more back- 
up traffic available to support frequencies over the route 
than does Braniff. 

The final point discussed by the Board and to which 
Braniff takes exception, as I understand it, is that Braniff 
must be preferred because it allegedly has a greater need 
for strengthening. Quite properly the Board pointed out 
that 
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that it has never regarded the principle of strengthening 
smaller trunklines as controlling any more than it has con- 
sidered the policy favoring balanced competition as re- 
quiring size equalization or equality of traffic participation. 
The Board pointed out that only, only in a case where no 
great difference exists in the inherent economics of the 
proposed services of the individual applicants has the con- 
sidered factor of need for individual carrier strengthening. 

The Board went on to note that there is no showing on 
this record that today Braniff is a marginal carrier in 
need of economic strengthening, a conclusion which I 
understand Braniff does not today dispute. The Board 
pointed out that there was no showing that the award of 
the Texas-Florida route is necessary to enable Braniff to 
be an effective competitor in the markets its serves. 

As I understand, Braniff does not today claim that it 
cannot be an effective competitor in the markets which it 
serves. Asa matter of fact, both you and I read sufficiently 
about the new Braniff international to know that it is quite 
a potent force wherever it may be found. 

The record: went on to say that ‘‘Braniff is in the good 
financial health’, a further conclusion not disputed by 
Braniff. The Board noted that Braniff’s length of haul 
and length of hop as well as its domestic route system have 
improved since 1955, further conclusions not disputed by 
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Braniff. Then the Board said that Braniff was in its 15th 
consecutive year of profitable operations, having reported 
a net profit of 5.9 million dollars in 1964, a conclusion which 
Braniff does not dispute nor even seek to qualify on the 
basis of its 1963 record experience. 

Finally the Board said that Braniff’s position will not be 
materially affected by the award of the Texas-Southeast 
route to Eastern inasmuch as Braniff had little participa- 
tion in the Texas-Florida traffic and it does not compete 
with Eastern to any extent. 
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Those are final conclusions of the Board also not disputed 
by Braniff. 

Upon the basis of all those factors the Board was cer- 
tainly justified in concluding that carrier strength and 
competitive balance should not be controlling factors dic- 
tating the selection of Braniff in this proceeding. 

In contrast to Braniff’s extremely undisputed healthy 
position, I refer you to pages 1 through 9 of the materials 
which have been presented to the Board with respect to 
Eastern’s need for strengthening and Eastern’s position in 
relation to other carriers of its own size and other com- 
petitors and which show that Eastern is in a distinctly 
worse position with a greater relative need for strengthen- 
ing than Braniff. 

Those materials were before the Board when it made its 
decision and those materials support Eastern’s selection 
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on the ground of greater need for strengthening. Irre- 
spective of what you have been told this morning, Eastern 
is the same company that it was last November and at the 
time these decisions have been rendered. It has the same 
inherent short-haul, short-hop, small city characteristics. 
It has the same hampering and shackling restrictions on 
its routes as it had in 1961, and it had when this decision 
was made. 

During the period 1960 through 1964 it lost more than 
$70 million while Braniff was gaining substantial profits. 
And even if you took into account the more up-to-date 
figures referred to by Counsel for Braniff you still find 
that its losses over the last five years substantially exceed 
$50 million. 

Because of these characteristics of its system, that is 
lack of long hauls, the short hops and the short hauls, be- 
cause of the highly competitive nature of Eastern’s busi- 
ness, you find that Eastern has been and is the highest cost 
operator in the airline industry. 

There is one further thing: If you look at the debt equity 
ratio you find that Eastern still is carrying a ratio of debt 
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to equity exceeding three to one, whereas Braniff’s is some- 
thing like 6 tol. In other words, five parts equity, three 
parts debt, insofar as Braniff is concerned. 

Now before concluding, I wish to mention with emphasis 
a further point not considered at all by the Board in its 
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June 1, 1965 decision. And that is the very simple point to 
which I believe you, Mr. Chairman, were alluding. That 
is, that like every other party in this case, Eastern was and 
is entitled to a correct decision on the 1961 record and it 
necessarily follows that if that decision was correct under 
all the facts and particularly under the facts of Eastern’s 
full measure of good service to the route, no one may law- 
fully take away the certificate to which Eastern was and is 
entitled. 

This is not a new proceeding. It began in 1958. The 
decision was made in 1961. The decision was from the facts 
and it lawfully supported the award to Eastern. 

In this situation you have a carrier which has given 51 
months of dedicated effective service to the new route. 

First, pursuant to an unchallenged certificate, one as to 
which Braniff had not even sought review ora stay. Next, 
for many months pursuant to a presumptively valid cer- 
tifieate which you, the Board, and we were vigorously de- 
fending in the Court of Appeals and finally, and this is 
what Mr. Porter was alluding to, pursuant to exemption 
authority, but during all these 51 months there has never 
been a finding that the original decision was incorrect, but 
only that there has been a faulty formal articulation of the 
Board’s conclusion. 

Eastern has dedicated to this route during the 51 months 
first line equipment, needed resources, and personnel to 
provide the good service which the Board and the public 
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rightfully expected from Eastern. 
Its investment was over $12.5 million. Several hundred 
employees, as shown by the record, have dedicated sub- 
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stantial segments of their working lives to this system, to 
this route. The Examiner found that the service of Hast- 
ern had resulted in a steady and healthy growth in the 
traffic, significant benefits to the travelling public, favor- 
able on-time and collection factors, favorable jet services 
and ample coach service, and he rejected the criticisms of 
Eastern’s service as being without convincing basis and 
have no real significance. 

Nevertheless, he failed to give any weight to Hastern’s 
performance in the selection of carrier. It is respectfully 
urged that the public and Eastern and Eastern’s employees 
have a legitimate interest in the established service, in the 
existence of those services and that Eastern’s good experi- 
ence and Eastern superior equipment are all factors 
which assure further superior services and are appropriate 
factors for consideration in selection of carrier in this case. 

As pointed out in our brief to the Board, in similar situa- 
tions where carriers serve routes under temporary author- 
ity the Board has found that the movement and carriage 
of traffic in the past has caused investment and built up 
habit patterns, travel habit patterns which should not be 
unnecessarily disturbed. Several hundred thousand pas- 
sengers have used this 
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Eastern service. Hundreds of thousands of passengers are 
using it now on an annual basis. That pattern should not 
be unnecessarily disturbed and employees whose jobs and 
living conditions would be jeopardized by the selection of 
a competing applicant should not be unnecessarily abused 
or mistreated. 

Now in conclusion I refer you to the six bases of the 
Board which it found supported Eastern’s selection, the 
route miles, the established facilities, the identification and 
promotion of traffic, superior integration and the historical 
interest and the lesser diversion. 

I refer you to the factors of beyond segment which we 
believe support Eastern. I refer you to the fact of carrier 
strengthening which we also believe supports Eastern. 
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Order No. E-23330 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the 7th day of March, 1966 


Docket 7984 et al. 
REopENED SOUTHERN TRANSCONTINENTAL SERVICE Case 


Order on Reconsideration 


By Order E-22252, adopted June 1, 1965, the Board issued 
its decision in the above-entitled proceeding selecting 
Eastern Air Lines to provide air service over a route 


between Dallas/Fort Worth and Miami/Fort Lauderdale, 
via New Orleans, Tampa, and St. Petersburg/Clearwater, 
and denying the application of Braniff Airways. Petitions 
for reconsideration and other relief were filed by Braniff, 
and the City, County, and Chamber of Commerce of Denver, 
Colorado: The Board heard oral argument on the peti- 
tions. 


The Board has duly considered the petitions and answers 
and the matters presented at oral argument. The four 
participating Members’ being equally divided on the ques- 
tion of whether the petitions should be granted, the 
petitions fail for want of a majority. Statements of the 


1 Answers in support of, and in opposition to, the petitions were filed 
by Eastern, the City and Chamber of Commerce of Lubbock, Tex., the 
Greater Miami Traffic Association of Miami, Fla., and the Cities and 
Chambers of Commerce of Oklahoma City and Tulsa, Okla. 


2Member Adams did not participate. 
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participating Members setting forth their findings on the 
petitions are attached hereto and made a part hereof. 


Ir Is, THEREFORE, ORDERED: 


1, That the petitions for reconsideration be and they 
hereby are denied. 


2. That the stay of the effectiveness of Eastern’s 
amended certificate directed by Order B-22492, July 30, 
1965, be and it hereby is terminated. 


By the Civil Aeronautics Board: 


Hazoitp R. SanpERSON 
Secretary 
(Sa) 
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GrareMeNT oF Mempers MINETTI AND GILLILLAND: 
We would deny the petitions for reconsideration." 


1. As a threshold argument, Braniff contends that Order 
¥-22252 is not a valid order of the Board, having been 
entered by less than a statutory quorum? Braniff asserts 
that former Chairman Boyd was not a Member of the 
Board on June 1, 1965, the date of adoption of Order 
F-22952. It further asserts that, in any event, Chairman 
Boyd was not a Member of the Board on June 2, 1965, the 
date of service of the order, and that the date of service is 


1 We disagree with our colleagues that the issue on reconsideration is a 
de novo selection between Eastern and Braniff. On the contrary, in the 
opinion and order of June 1, 1965, Order E-22252, a lawful quorum of 
the Board unanimously selected Eastern as the carrier that should be awarded 
the Texas-Florida route. That decision has not been vacated and the only 
question here is whether the petitions show error in the eariler decision. 


2 The Board’s opinion, which was attached to and made a part of Order 
E-22252, was joined in by Members Minetti and Gilliland and former 
Chairman Boyd. Vice Chairman Murphy and Member Adams did not 
participate in the decision. 
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the date of Board action. We find no merit in these con- 
tentions. 


Former Chairman Boyd signed Order B-22252 on May 
28, 1965. Members Minetti and Gilliland signed the 
decision during the morning of June 1, 1965, and Vice 
Chairman Murphy and Member Adams signed as not par- 
ticipating during the morning on the same day. Under the 
circumstances, we think there can be no question but that 
former Chairman Boyd was in fact and law a Member 
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of the Board at the time the decision in this case was 
adopted by the Board.* 


The validity of the order is not affected by the fact that 
it was not served until the following day. Everything 
required to be done by the Board Members in disposing 
of the case had been completed while Chairman Boyd was 


still a Member. The Members participating had con- 
sidered and decided the case. All that remained to be 
done was ministerial and mechanical. We think it well 
settled that the time required for the ministerial act of 
service has no effect on the judicial act of decision.* 


3See Order E-22472, July 23, 1965. Braniff states that former Chairman 
Boyd resigned from the Board as of the close of business May 31, 1965. 
At no time did Mr. Boyd formally resign from the Board. His taking 
the oath of office and assuming the duties of Under Secretary of Commerce 
operated as his resignation from and relinquishment of the old office. The 
personnel records of the Board and the Department of Agriculture (of which 
Mr. Charles Murphy had been Under Secretary prior to becoming a Board 
Member) show that Messrs. Boyd and Murphy were dropped from their 
respective payrolls as of the end of the day on May 31, 1965. The Board’s 
records and those of the Department of Commerce also show Messrs. 
Murphy and Boyd as being carried on the respective payrolls of these 
agencies as of the start of the day on June 1. However, all of these records 
specifically recite that they are for payroll purposes only. 


4 Waterman S.8. Corp. v. Civil Aeronautics Board, 159 F. 2d 828 (C.A. 
5, 1947); rev’d. on other grounds, 33 U.S. 103 (1948), which Braniff 
cites is not in point. The Court there did not have the present question 
before it, and did not purport to consider the matter. 
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2. On the merits, Braniff, joined by Denver, alleges that 
the factors relied upon by the Board as favoring Eastern 
over Braniff are insufficient to justify Eastern’s selection. 
It is asserted that the factors on which the Board predicated 
its award to Eastern were given undue weight, and that 
Braniff’s greater need for strengthening and greater 
beyond service benefits are determinative factors entitling 
that carrier to be chosen as the recipient of the Texas- 
Florida route rather than Eastern. 
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The Board considered Braniff’s alleged need for 
strengthening, but found that considerations of carrier 
strengthening were not controlling. The Board also gave 
full recognition to the fact that Braniff could provide one- 
earrier services to beyond-Dallas passengers. However, 
the Board concluded that the one-carrier service benefits 


which would result from Braniff’s proposed services were 
not significant and did not outweigh the factors in Kastern’s 
favor. Petitioners have not presented any basically new 


SBraniff claims that the Board found that Braniff was entitled to 
preference because it had a need for jet segments and yet, in deciding that 
considerations of strengthening were not controlling in this case, it failed 
to give any weight to this factor. To the extent that Braniff is charging 
inconsistency in the Board’s findings, its charge is based upon a sub- 
sidiary finding in the excerpts from the initial decision which the Board 
adopted. We think it is obvious from a reading of the opinion as a whole 
that the Board did not adopt the examiner’s ultimate conclusion with 
respect to the strengthening issue and did not intend to adopt a finding of 
the examiner supporting his ultimate conclusion. In addition, there is no 
evidentiary showing on this record that Braniff is in need of ‘‘jet segments’’; 
that it is under any significant disadvantage because it does not have as many 
“¢jet’? segments 800 miles or moro as other carriers; or, for that matter, 
that flight lengths of 800 miles or more are essential economically to support 
the operation of jet aircraft. 


(2325) 
229 


or persuasive argument which refutes the Board’s con- 
clusion.® 
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3. Petitioners attack the Board’s conclusion that the 
‘ economic and operational advantages are in Eastern’s 
‘ favor. They contend, among other things, that the Board 
(a) failed to specify what those advantages were; (b) erred 
in finding that Braniff would be required to establish more 
new stations than Eastern; (c) failed to comparatively 
evaluate Braniff’s identity at Dallas with Eastern’s 
identity in Florida; and (d) acted contrary to Board policy 
in finding superior integration of the Texas-Florida route 
with Eastern’s system. 


The Board specifically set forth the economic and opera- 

tional advantages favoring Eastern. These were new 
' route mileage, the cost advantages resulting from existing 
' facilities, integration with existing routes, and the promo- 
tional advantages of a carrier’s established position and 
historical interest in the markets to be served. Any one 
or all of these factors, which permit a more efficient use 
! of existing facilities, personnel, equipment, and resources, 
and avoid unnecessary duplication of existing services and 
facilities, are relevant economic considerations and are 
customarily weighed by the Board in choosing between 
competing applicants. While the relative weight that 
should be given these factors as against others depends 
upon the facts of each individual case, where, as here, 
there is no significant difference between the two applicants 
insofar as service benefits to the traveling public are con- 


6 Denver states that the selection of Eastern rather than Braniff deprives 
it of fare reductions to and from Florida. Such assertion, however, is 
purely speculative and not supported by the record. Braniff proposed no 
changes in fares. We find no basis on this record for applying a 100 
percent factor to estimate traffic stimulation resulting from one-carrier 
connecting service as urged by Denver. 
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cerned, economic and operational advantages take on added 
significance. 


Petitioners challenge the finding that Braniff would be 
required to establish three new stations as compared to one 
for Eastern, They 
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contend that Braniff would have only to establish a new 
station at Tampa and increase its facilities at Miami, 
whereas Eastern would be required to establish a com- 
pletely new installation, not at the smallest intermediate 
point on the route, but at the western terminus. 


In considering the number of new stations required, the 
Board focused on the route as certificated. As Braniff 
points out, it proposes to serve Ft. Lauderdale through 
Miami and St. Petersburg/Clearwater through Tampa. To 
the extent that Braniff would have only to establish a new 
station at Tampa and increase its facilities at Miami, 
Eastern will not have the advantage in the number of new 
stations required. 


It is fairly evident, however, that the number of new 
stations, in and of itself, is not the critical consideration ; 
rather it is the cost factor relative to those stations. We 
think it reasonable to conclude that the cost to Braniff 
of establishing a new station at Tampa and of expanding 
its facilities at Miami and New Orleans, which the record 
shows would be required, would be more than the cost to 
Eastern of a new station at Dallas-Fort Worth. Certainly, 
there is no basis on this record for concluding that 
Braniff’s station costs would be less. Even assuming that 
Braniff’s total costs at these stations would be no greater 
than Eastern’s costs at Dallas/Fort Worth, Eastern would 
still have some station cost advantage over Braniff. 
Eastern would be able to spread the costs of a new 
Dallas/Fort Worth station because of the operation of the 
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proposed three daily round trips to and from Dallas/Fort 
Worth, whereas Braniff proposed the operation of only one 
daily round trip in and out of Tampa and the 
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i carrier would not be serving Tampa on any other routing. 
: In any event, station costs were only one of the economic 
‘ and operational factors favoring the selection of Eastern 

and a change in these station costs would not affect the 
| ultimate conclusion on the carrier selection issue. 


Objection is also made to the Board’s finding of 
superior route integration of the Texas-Florida route with 
Eastern’s system. It is asserted that the Board failed to 
adhere to the end-on-end integration and traffic flows which 
are its historic criteria for evaluating comparative route 
integration and which here allegedly favor Braniff. 
Instead, it is contended, the Board relied upon the wholly 
irrelevant and erroneous assumption as to cities served. 


We find the charge of departure from Board policy 
entirely unfounded. The significance of route integration 
is ultimately a matter of traffic and operations, and the 
‘ Board has not relied essentially on an end-on-end integra- 
tion concept in measuring the extent to which a new route 
integrates with an applicant’s existing system. We recog- 
nized the end-on-end integration of the Texas-Miami route 
with Braniff’s system. But we think it is clear that the 
route, which has little relationship operationally with the 
rest of Braniff’s system and which serves only a relatively 
limited amount of beyond traffic, does not integrate as well 
as it does with Eastern’s system. For Eastern, the Texas- 
' Florida route lies principally in the middle of, and ties 
together that carrier’s Gulf Coast and southeastern opera- 
tions. Because of Eastern’s extensive coverage of the 
Gulf Coast and southeastern points, and the fact that it 
| serves Miami, Tampa, and New Orleans on various other 
routings, the 
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route has a stronger integration with Eastern’s system 
than it does with Braniff’s. Through connections with its 
routes 6 and 10 at Tampa, and routes 6, 10, and 108 at 
Miami, Eastern can route equipment over the Dallas- 
Florida route from flights terminating at these points, it 
can provide one-carrier service to Puerto Rico, and it can 
also offer one-carrier or single-plane service to a sub- 
stantial number of Gulf Coast and southern Florida points.’ 
The coordination of schedules and services which would 
thus be made possible can result in a greater flexibility 
of service, utilization of facilities, equipment, personnel, 
and economy of operation than could be obtained from 
Braniff’s selection. 


Braniff also charges that the Board failed to compara- 
tively evaluate Braniff’s identity in Dallas/Fort Worth 
with Eastern’s identity in Florida. The carrier contends 


that its greater identity and promotional advantages at 
Dallas/Fort Worth, the primary source of the majority of 
the Florida markets, would equally permit the exploitation 
of the Florida traffic. 


The Board recognized Braniff’s established position and 
identity at Dallas/Fort Worth. However, it found that 
the promotional advantage of Eastern’s established posi- 
tion at Miami and Tampa, its extensive coverage of Florida 
points, and its longstanding public identity and experience 
in the development of the Florida and trans-Gulf traffic 
was entitled to greater weight in evaluating promotional 
advantages. Eastern has been operating in Florida and 
southern Louisiana for more than 30 years 


7 Traffic integration, of course, is not dependent upon the provision of first 
one-carrier services. 
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and the carrier is no stranger to Dallas/Fort Worth, having 
actively participated in the carriage of Dallas/Fort Worth 
passengers for many years. Through its extensive ad- 
' yertising and sales efforts, the carrier has built up an 
‘ established position and public acceptance in Florida which 
Gg of value both to the carrier and to the public in develop- 
ing the new service. In our opinion, Braniff’s identity at 
Dallas/Fort Worth gives it no comparable promotional 
advantage in developing the new route. We find no error 
in the Board’s conclusion in this regard. 


4. Braniff asserts that the Board’s conclusion that 
Eastern would have as much backup traffic through the 
Dallas gateway as Braniff is inconsistent with its finding 
(a) that Braniff has an edge over Eastern in terms of 
beyond services and (b) that one-carrier connecting service 
is to be preferred to two-carrier connections. 


We find no inconsistency. To the extent that Braniff 
would provide online connecting service at the Dallas gate- 
way, the beyond-Dallas passengers carried by Braniff 
would enjoy some additional convenience, but there is no 
convincing showing in this record that the benefits of 
Braniff’s one-carrier connecting service would generate 
more beyond traffic for the carrier. Braniff apparently 
ignores the Board’s findings that the beyond-service 
benefits of Braniff’s proposed services would be slight; 
that the amount of beyond-terminal support claimed by 
Braniff was overstated; and that the value of single-carrier 
connecting service over two-carrier connecting service 
becomes relatively less important since the traffic moving 
over the route between Florida and most of the beyond- 
Dallas points has a choice of a multiplicity of schedules 


operating 
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out of Dallas for connections at that point not only by 
Braniff but by other carriers.® 


5. Braniff complains that the Board failed to compara- 
tively evaluate Eastern’s beyond-segment traffic advantages 
as against Braniff’s. Since the Board recognized that 
Braniff had an edge over Eastern in terms of new one- 
carrier beyond passengers and its selection of Eastern was 
not predicated on the beyond-service benefits it could 
provide, we fail to see any significance in Braniff’s com- 
plaint in this respect. Nevertheless, because of Braniff’s 
concern in this regard, we have reexamined this matter. 
The record discloses that Eastern could give the Dallas/ 
Fort Worth passengers a more complete pattern of service 
to Florida and the southeastern area points and could 
provide one-carrier or single-plane service to a substantial 
number of beyond-route cities. For example, Eastern can 


offer Dallas/Fort Worth new one-carrier or through-plane 
service to Mobile and several cities in Florida with which 
these Texas cities exchange traffic, such as Pensacola, 
Tallahassee, Sarasota, Gainesville, West Palm Beach, Vero 
Beach, and Daytona Beach. Eastern would also be in a 
position to offer additional through-plane 
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or one-carrier service benefits to passengers moving be- 
tween such points as Orlando and Puerto Rico, on the one 


8 The advantages of one-carrier over two-carrier connecting service usually 
relied upon as affording better service are also minimized if the online 
connections would not provide superior service for the transferring passengers. 
Braniff has not established that its flights would make more convenient 
connections at Dallas for these passengers than Eastern would provide or 
than are presently available via alternate routings, In fact, the record 
shows that Braniff’s onroute schedules are similar to those proposed by 
Eastern and that its connecting opportunities are no better than would be 
provided by Eastern. Indeed, it would appear that the departure and 
arrival times at Dallas on some of Eastern’s schedules would afford more 
convenient connections for the beyond traveler than Braniff proposes. 
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‘ hand, and Dallas/Fort Worth and New Orleans, on the 
other hand. The record shows that Eastern at one time 
operated single-plane service between Dallas/Fort Worth 
and New Orleans, on the one hand, and Orlando and West 
Palm Beach, on the other hand, and that during the year 
ended September 30, 1963, carried some 10,292 passengers 
in these markets. On balance, we find that Braniff’s 
beyond segment one-carrier possibilities would not enable 
it to provide significantly greater benefits to beyond pas- 
sengers than would Hastern. 


However, the important fact is that the one-carrier 
services to be provided by both Hastern and Braniff would, 
for the most part, be by connections at an on-route point 
and would not produce significant improvement in service 
in terms of savings in time, stops, fares, or better equip- 
ment resulting from the connecting services. A mere head 
count of historic passengers between beyond segment and 
on segment points is largely meaningless unless analysis 
shows that a new authorization would produce service 
benefits for those passengers. The fallacy of the uncritical 
use of numbers is illustrated by the inclusion of Austin- 
Miami passengers in Appendix C of the separate statement 
of our colleagues. It is difficult to believe that many Austin- 
Miami passengers would view single earrier connecting 
service requiring a roundabout routing via Dallas as pro- 
viding benefits over the existing direct two-carrier routing 
via Houston.” Under these circumstances the Board 
properly concluded 
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that the beyond-service benefits from either Braniff’s or 
Eastern’s proposed services were not a decisive factor in 
choosing between the two carriers. 


® Similarly, as noted in the Board’s original opinion, Braniff’s proposed 
service in the Denver-Miami market—tho largest single market listed— 
would not result in service improvements in terms of time, fares, number 
of stops, or equipment. 
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6. Little need be said regarding Braniff’s charge that 
the Board’s opinion fails to accord proper weight or respect 
to the opinion of the Court of Appeals because the Board 
advances ‘‘other different criteria’? for Eastern’s selection. 
When the Court remanded this case to the Board for 
further proceedings, the Board, with the concurrence of 
Braniff, reopened the record for further hearings on the 
question of the selection of Eastern or Braniff for the 
operation of the Texas-Florida route.” We recognize that 
the selection of Eastern was based on different grounds 
than in the Board’s original decision. That this is so 
reflects no error on the part of the Board, but rather demon- 
strates its evaluation of the record as supplemented by 
further hearings. The findings the Board made are 
predicated upon the updated record. Since the hearings 
in the original proceeding were held in 1959, the Board’s 
original decision was issued in March 1961, and both 
Braniff’s and Eastern’s financial positions have improved, 
it should come as no surprise that the findings on this 
record differ from the earlier findings. Indeed, it would 
be improper for the Board to base its findings on other 
than the present record. In our view, the Court’s require- 
ments have been fully met.4 
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7. Braniff does not dispute the underlying findings which 
led the Board to conclude that carrier strengthening and 
competitive balance were not controlling factors dictating 
the choice of Braniff.?7 Nevertheless, the carrier continues 


10 Order E-20129, October 28, 1963. 


11 We note with interest that Braniff, in its brief to the Board, in 
commenting on the reopening of the record for further hearings following 
the remand of the Court, stated that ‘‘the Board has a free hand to 
determine the selection of carrier issue on the basis of the public interest 
as it appears in the reopened record.’’ This we have done. 


12See Opinion, p. 11, Order E-22252, June 1, 1965. 


(2334) 
237 


to argue that decisional consistency requires Braniff’s 
selection over Eastern because of the Board’s action in its 
original decision in this case (Order B-16500, March 13, 
1961) selecting Continental, Delta, and National, the smaller 
of the trunkline applicants. Braniff’s contention of incon- 
sistency with prior Board policy and decisions was pre- 
viously rejected by the Board in its original opinion’ and 
' we do likewise here. Apart from the fact that the Board’s 
1961 opinion was based upon a different record, at a 
' different time, and under different circumstances, it is 
abundantly clear from the Board’s opinion in that case 
that there were many public interest factors, other than 
' the size of the carriers, favoring the choice of Continental, 
Delta, and National, which do not favor Braniff in this 
case. 


_ We have reappraised the advantages favoring each of 

the applicants in the light of the contentions of the parties 
‘ on reconsideration and we find that no convincing reasons 
' have been advanced which would warrant disturbing the 
 Board’s original decision on the choice of carrier. 
Choosing between two applicants who are equally capable 
' of providing a needed new service cannot be done with 
' mathematical precision; rather, it presents a question of 
~ comparative public interest which can be determined only 
' by weighing the various factors bearing on the question 
and choosing 
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that carrier whose selection, in the judgment of the Board, 
would result in the greater public benefits. After reconsid- 
ering these factors, we find that the advantages in Eastern’s 
favor on which the Board relied in its original decision still 
outweigh those of Braniff. 


13 See Opinion, pp. 9-11, Ibid. 
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Accordingly, in view of the foregoing and upon further 
consideration of the record and the petitions and answers 
filed herein, we find that the petitions for reconsideration 
should be denied. 


/3/ G. Josepx MiNeETTI 
/s/ Wuirney GILLILLAND 
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STATEMENT oF CHAIRMAN MurpxHy 
AND Vice CHAIRMAN MURPHY: 


We would grant the petitions for reconsideration. 


Pursuant to remand by the Court of Appeals for the Dis- 
trict of Columbia, this case was reopened for further pro- 
ceedings limited solely to the question of selection between 
Braniff and Eastern for the route here in question. After 
hearings in the reopened proceeding and the filing of briefs, 
the Examiner found, on September 3, 1964, that Braniff 
should be selected. 


We recognize at the outset the undesirable features of 
terminating service by Eastern which has been operating 
the route on an interim basis pending final disposition of 
this case. However, the particular circumstances in this 
case leave us no alternative except to disregard those un- 
desirable features. We believe it is our duty to make the 
selection between these two carriers de novo, as if this were 
a question of first impression." 


This was the assignment given to the Examiner by the 
Board in its order reopening the case. It was in this frame 
of reference that he considered the case and reached his 
conclusion. 


1In Order E-22549, dated August 16, 1965, the Board granted petitions 
for oral argument ‘‘on the substantive issues raised by the petitions.’’ 
That the selection issue is before us is not questioned. We conclude that 
the Board erred in the selection of Eastern and that the opinion and 
order of June 1, 1965 should be vacated. 
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In his Initial Decision, the Examiner summarized his con- 
clusions as follows: 


“In summary, a weighing and balancing of all of the 
pertinent considerations calls for the selection of Bran- 
iff. The Texas-Southeast route fits logically with Bran- 
iff’s domestic system; Braniff has a superior need for 
additional route mileage of the kind at issue which is 
capable of sustaining jet operations; and the public 
will benefit to a significantly greater extent from the 
selection of Braniff by reason of the more extensive 
one-carrier services which Braniff could provide for 
beyond segment traffic. Further, an award to Braniff 
would serve the general objective of reducing the dis- 
parity in air carrier size and achieving better balance 
within the industry. 


“The necessity for improvement in Eastern’s profit 
position is plainly evident, and currently there are fac- 
tors which hold promise for the carrier’s eventual re- 
habilitation. As serious as its financial requirements 
may be, the record does not establish that Eastern is 
so lacking in basic traffic and revenue strength as to 
provide it with a need for route strengthening through 
award of this particular route which overrides and 
outweighs the public interest considerations favoring 
Braniff. The mere fact that Braniff has been able to 
operate at a profit, while Eastern has not, is not de- 
cisive. A carrier should not be precluded from seeking 
and obtaining that which it legitimately needs in the 
broader public interest because it has demonstrated an 
ability to live within its means. 


“It is recognized that because of Eastern’s interim 
operation of the route failure to select it represents a 
particularly difficult and unpalatable decision for the 
carrier. It would appear, however, that most of the 
loss to Eastern would be in its expectations and aspira- 
tions, which does not constitute a cognizable injury 
under the circumstances of this case. Beyond this, 
selection of Braniff should not result in significant dis- 
ruptions or dislocations. By this point in time East- 
ern’s initial losses from service over the route should 
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have been recouped, at least in substantial part. Fur- 
ther, there is no indication that any of Eastern’s em- 
ployees would be adversely affected. Finally, in view 
of Eastern’s historic jet equipment shortage, it is clear 
that the B-727 aircraft heretofore devoted to the Texas- 
Southeast route can be utilized advantageously on other 
portions of Eastern’s route system.’’ 


Except to the extent otherwise indicated herein, we agree 
with the findings and conclusions of the Examiner and adopt 
them as our own. 
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In our view, the decisive factor which requires the selec- 
tion of Braniff in this case is the significantly greater bene- 
fit to the traveling public which would result from the more 
extensive one-carrier services which it could provide for 
beyond segment trafic. 


We agree that there are other factors which should be 
considered and given appropriate weight in selecting an air 
carrier to serve a route. In this case, it appears to us that 
these other factors are in relatively even balance. 


Carrier Strengthening 


Both carriers are fully capable of providing service over 
this route. Both are in a very healthy condition. Happily, 
Eastern’s profit position is now much better than it was at 
the time of the Initial Decision. Its return on investment 
for the twelve months ended September 30, 1965 was 11.1 
percent. True, this was due in substantial part to a tax 
credit carried forward from prior losses; but the improve- 
ment in its profits still dramatic. As the Examiner 
pointed out, an award to Braniff would serve the general 
objective of reducing the disparity in air carrier size and 
achieving a better balance in terms of size within the in- 
dustry. This is perhaps the only significant element with 
respect to carrier strengthening in which the considerations 
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clearly point to either carrier. Although we do not regard 
this as a decisive or controlling factor in this case, we do 
believe it is entitled to substantial weight. 
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Economic and Operational Advantages 


Members Minetti and Gillilland appear to rely largely 
upon what they refer to as economic and operational ad- 
vantages to sustain the choice of Eastern—new route mile- 
age, integration with existing routes, and promotional ad- 
vantages of established position and historical interest in 
the markets. We have two difficulties with this: first, these 
factors are not intrinsically the most significant in carrier 
selection; and second, in this case, the record shows that 
there is little to give either carrier an advantage with re- 
spect to such factors. In fact, the Examiner found one of 
the considerations favoring Braniff to be that the new route 
“fits logically with Braniff’s domestic system.”’ 


Public Benefits 


With the selection criteria respecting benefits to the car- 
riers so nearly in balance, although in our judgment point- 
ing toward the selection of Braniff, it appears to us that 
benefits to the traveling public should be decisive in this 
ease. Here the evidence clearly points to the selection of 
Braniff. 


Since either applicant selected in this case could ade- 
quately meet the transportation needs between the cities 
on the Texas-Southeast route, the true measure of public 
benefit is the number of other passengers who would be 
advantaged. These are the so-called beyond-segment pas- 
sengers, who move between points on the route being au- 
thorized and other cities on the carriers’ systems and who 
could receive useable one-carrier service for the first time. 
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By this standard of measurement there is a substantial 
and undeniable element of preference for Braniff. In his 
Initial Decision the Examiner analyzed the markets where 
the carriers could be reasonably expected to provide new 
useable single-carrier service. As a consequence of this 
analysis, he found that Braniff predominates over Eastern 
by a ratio of roughly 4 to 1 in total traffic moving between 
beyond-segment points and the on-route cities. In our opin- 
ion, the figures confirm the soundness of his conclusion in 
this regard. These data, brought up-to-date, are attached 
hereto. While in some situations such advantages to the 
traveling public may be outweighed by other factors, no 
countervailing considerations are present here. 


In summary, it appears to us that the record in this case 
leaves us no choice except to select Braniff because the 
selection criteria relating to carrier interests and benefits 
point in that direction and the clearly superior benefits to 
the traveling public require that result. 


/s/ CHar.es §. Murpry 
/s/ Rosert T. MurpHy 
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Page 1 of 4 
NEW ONE-CARRIER SERVICE 


Beyond Segment Ponts 
City Pairs Carrier Passengers 


I 
Cal. Cal. Cal. Cal. FY 
1960 1962 1963 1964 1965 


Miami and 


Amarillo 470 
Austin 820 
Baton Rouge 800 
Beaumont-Port Arthur 660 
Colorado Springs 280 
Denver 5,540 
Lafayette-New Iberia 530 
Lake Charles 

Lubbock 

Oklahoma City 

Tulsa 

Wichita 

Wichita Falls 


TOTALS 17,670 


Page 2 of 4 


City Pairs Passengers 


Cal. Cal. Cal. Cal. FY 
1960 1962 1963 1964 1965 


New Orleans and 


Amarillo 960 
Denver1 3,050 
Lubbock 720 
Wichita 1,130 
Wichita Falls 510 


TOTALS 6,370 


Tampa/St. Petersburg-Clearwater and 


Amarillo BNF 
Austin BNF 
Baton Rouge EAL 
Beaumont-Port Arthur EAL 
Colorado Springs BNF 
Denver 

Lafayette-New Iberia 

Lake Charles 

Lubbock 

Oklahoma City 

Tulsa 

Wichita 

Wichita Falls 


TOTALS 
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Page 3 of 4 
City Pairs Passengers 


Cal. Cal. Cal, Cal. FY 
1960 1962 1963 1964 1965 


Dallas and 
Dothan 830 960 
Mobile 3,280 3,630 
Pensacola 1,720 1,700 
Tallahassee 640 630 
West Palm Beach 5 930 950 


TOTALS 7,400 7,870 


Fort Worth and 
Mobile EAL 30 


* . * * . * 


Total New One-Carrier Passengers 
Cal. Cal. FY 
1963 1964 1965 


Braniff 


Beyond-Segment 
On-Segment2 


Eastern 


Beyond-Segment 
On-Segment? 


Page 4 of 4 
NOTES: 


Includes traffic flowing between an off-route point and a point on the Texas- 
Southeast route, and then only when the total movement between a particular 
city pair was 100 passengers or more during 1962. 

ource: CAB O & D Surveys, 10% sample expanded to annual totals, 


1 Braniff could provide a dons service on a single-carricr basis by a 
0 


combination of Routes 9 and 26, but does not presently do so. 


2 The on-route or on-segment traffic between Dallas and Fort Worth, on the 
one hand, and Tampa/St. Petersburg/Clearwater and Miami/Fort Lauderdale, 
on the other hand, which would constitute new one-carrier service for either 
applicant. 
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[These Transcript pages are the same as pages 2321-2343 
printed immediately preceding. ] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,160 
Branirr Arrways, Inc., Petitioner, 
v. 
Crvm Arronautics Boarn, Respondent, 
Prehearing Conference Stipulation 


Subject to the Court’s approval, the parties hereby 
stipulate and agree as follows with respect to the issues 
and the procedures for the filing of the briefs and the 
joint appendix herein: 


I 
Issues 


The issues presented, as set forth by the Petitioner, 
are: 


1. Whether Respondent’s Opinions and Orders Nos. 
B-22252 and E-23330, dated June 1, 1965, and March 7, 
1966, contain findings adequate (a) to support its decision, 
(b) to support reversal of its examiner’s recommendation, 
(c) to allow this Court to perform its function of judicial 
review. 


2. Whether Respondent’s conclusion is based on findings 
which are erroneous or immaterial. 


3. Whether Respondent afforded Petitioner the com- 
parative evaluation of its application to which it was 
entitled. 
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4. Whether the Board’s Opinion and Order No. E-22252, 
dated June 1, 1965, were lawfully entered. 

Respondent and Intervenor reserve the right to rephrase 
petitioner’s issues or to take the position of brief that any 
matter set forth is unnecessary, irrelevant, or not open to 
review. Petitioner agrees that matters not urged in its 
opening brief shall be considered abandoned for purposes 
for review herein. 


I 


Procedures with Respect to Printing 
of the Joint Appendix, and Use of 
Unprinted Portions of the Record 


The joint appendix shall contain the materials required 
to be printed by the Rules of the Court, the materials 
designated by the parties as hereinafter provided, this 
stipulation, and the order of the Court approving the 
stipulation. At the time each party serves its brief, it 
shall also serve its designation of the portions of the certi- 
fied transcript of record to be reproduced in the joint 
appendix. As soon as all such designations have been 
made, the petitioner, subject to Rule 16(a), shall cause 
the joint appendix to be printed, and shall file it within 
10 days after the due date for the reply brief. Board 
counsel may release the certified transcript of record to 
any printer in the District of Columbia selected by peti- 
tioner to print the joint appendix. 

All briefs shall cite the record by referring to page 
numbers in the certified transcript of record in the Form 
(Tr, ”), In the joint appendix, the record page 
number shall appear at the place where the material from 
each new record page begins, and a running head showing 
the record page with which each left-hand joint appendix 
page begins, or the right-hand joint appendix page ends, 
shall appear at the outer top corner of such page. (The 
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usual consecutive numbering of joint appendix pages shall 
appear at the top center of each such page.) 

Any party, in brief or on oral argument, may refer to 
and rely upon any portion of the original transcript of 
record herein which has not been reproduced, to the extent 
that such portion may be material to the stipulated issues. 
Any such portions of the record thus referred to will be 
reproduced in a supplemental joint appendix if the Court 
so requires. 


It 
Filing of Briefs 


Petitioner shall file its brief on or before August 26, 
1966. Thereafter, Respondent and Intervenor shall file 
their briefs on or before September 20, 1966. Petitioner’s 
reply brief, if any, shall be filed on or before September 
30, 1966. 


B. Howett Hm. 

B. Howell Hill, 
Attorney for Petitioner 
Braniff Airways, Inc. 


Warren L. SHARFMAN 

Warren L. Sharfman 
Associate General Counsel 
Intigation & Legislation 
Civil Aeronautics Board 
Attorney for Respondent 


Harowp L. RussELu 

Harold L. Russell 
Attorney for Intervenor, 
Eastern Air Lines, Inc. 


July 11, 1966 


249 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Filed Jul. 25, 1966 
Order 


The parties in the above-entitled case having submitted 
their prehearing stipulation in accordance with Rule 38(k) 
of this court, and the stipulation having been considered, 
the stipulation is hereby approved, except as hereinafter 
provided, it is 


Orperep that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of 
this court, and the stipulation and this order shall be 
printed in the joint appendix of the parties herein. 

The briefs of the parties shall be filed in accordance 
with the provisions of Rule 18 of the General Rules of this 
Court, unless extended by this court for good cause shown. 
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IN THE 


United States Court of Appeals 


For tHe Disrraicr or Cotumsia Omcorr 


Branirr Amways, Inc., Petitioner, 


Vv. 


Crvm, AERonautics Boarp, Respondent, 


Eastern Am Lryzs, Inc., Intervenor. 


On Petition To Review an Order of the 
Civil Aeronautics Board 
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Exhibit BNF-3 


BRANIFF AIRWAYS, INCORPORATED 
ESTIMATED OPERATING RESULTS 
Year Ended June 30, 1965 
Amount (000) 


Added Fully 
Description Cost Basis Allocated | 


OPERATING REVENUES 
Passenger $8,267 $8,267 
Other 694 694 


TOTAL $8,961 $8,961 
OPERATING EXPENSES 


Flight Operations $2,086 $2,086 
Flight Equipment Maintenance 995 995 
Flight Equipment Depreciation 609 680 


Sub-Total $3,690 $3,761 


Passenger Service 582 648 
Aircraft & Traffic Servicing 681 1,228 
Reservations and Sales 414 661 
Advertising and Publicity 227 227 
General and Administrative 108 257 
Ground Equipment Maintenance, 

Depreciation and Amortization 68 157 
Contingencies 255 305 


ToTaL $6,025 $7,244 
Net OPERATING PROFIT $2,936 $1,717 


SraTIsTIcs 


Revenue Plane Miles: 
B-720Aircraft : 

Scheduled 

@ 98.7% Performance Factor 


Revenue Plane Hours: 
Scheduled: Ramp to Ramp 
Airborne 


@ 98.7% Performance Factor: 
Ram 


p to Ramp 
Airborne 
Available Seat Miles (000): 


First Class 
Coach 


Total 


Revenue Passenger Miles: 
50% Load Factor 


2,331,836 
2,301,522 


5,873 
5,255 


5,799 
5,157 


87,458 
170,313 


257,771 


128,886 
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BRANIFF AIRWAYS, INCORPORATED 


Exurir BNF-3 


Pace 5 


COMPUTION OF GROUND AND INDIRECT COSTS 


Description 


AIRCRAFT AND TRAFFIC SERVICING 

Local Costs 

Main Base, Aircraft Servicing (7.01% of Flite 
Operations) 

Main Base, Traffic Servicing (10.45% of Local Cost) 

Main Base, Administrative (1.95% of Total above) 


ToraL 


RESERVATIONS AND SALES 

Local Costs 

Agency Commissions (1.16% of Passenger Revenues) 
Main Base (26.71% of Local Costs) 


ToTaL 


ApvertisinG & Pusiiciry—TotTaL 
(2.75% of Passenger Revenues) 


GENERAL AND ADMINISTRATIVE—TOTAL 


(4.39% of Cash Expense, excluding 
General & Admin.) 


AMORTIZATIONS 
(Preinaugural Expense, $125,000 @ 20% per yr) 
GrounD EQUIPMENT MAINTENANCE 
Local Costs 
Maintenance Burden (62.72%) 
Main Base 


ToTaL 


Grounp EqureMeNT DEPRECIATION 
Local Costs 
Main Base 


Toran 


ToraL GROUND EQUIPMENT MAINTENANCE, 
AMORTIZATION, AND GROUND EQUIPMENT 
DEPRECIATION 


Amount 


$ 961,055 


146,226 
100,430 
20,695 


$1,228,406 


$ 446,245 
95,895 
119,192 


661,332 


227,336 


256,628 
25,000 


9,189 
5,991 
32,152 


46,892 


46,213 
38,582 


84,795 


156,687 
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BRANIFF AIRWAYS, INCORPORATED 
Exapirr BNF-3 


Pace 6 


SUMMARY OF LOCAL COSTS ALLOWABLE [SIC] TO 
PROPOSED SERVICE 


Local Costs Amount 
Allocable 
Year Ended Proposed Proposed 
Description Sep. 30, ’63 Service Total Service 

DALLAS 
Aircraft & Traffic Servicing $2,056,913 $ 41,340 $2,098,253 $ 147,297 
Reservations and Sales 812,036 71,196 883,232 62,003 
Maintenance 4,171 1,200 5,371 377 
Ground Equipment Depreciation 54,064 _ 54,064 3,795 


Total $2,927,184 113,736 $3,040,920 213,472 
Departing Seats 1,528,205 115,297 1,643,502 7.02% 


New ORLEANS 

Aircraft & Traffic Servicing $ 112,480 197,280 309,760 246,042 
Reservations and Sales 49,172 106,836 156,008 123,917 
Maintenance 1,431 2,400 3,831 3,043 
Ground Equipment Depreciation 7,036 10,859 17,895 14,214 


Total $ 170,119 317,375 487,494 387,216 
Departing Seats 38,820 149,898 188,718 79.43% 


Tampa/St. PETERSBURG 

Aircraft & Traffic Servicing 137,376 137,376 $ 137,376 
Reservations and Sales $3,304 83,304 83,304 
Maintenance 2,400 2,400 2,400 
Ground Equipment Depreciation 12,491 12,491 12,491 


Total 235,571 235,571 $ 235,571 
Departing Seats 74,949 74,949 00.00% 


Miami/Fr. LAUDERDALE 

Aircraft & Traffic Servicing $ 269,752 280,836 550,588  $ 430,340 
Reservations and Sales 88,978 137,508 226,486 177,021 
Maintenance 1,910 2,400 4,310 3,369 
Ground Equipment Depreciation 8,996 10,992 19,988 15,623 


Total $ 369,636 431,736 801,372 $ 626,353 
Departing Seats 32,209 115,297 147,506 78.16% 


TOTALs 

Aircraft & Traffic Servicing $2,439,145 656,832 $3,095,977 $ 961,055 
Reservations and Sales "950,186 398,844 1,349,030 446,245 
Maintenance ie 7,512 8,400 15,912 9,189 
Ground Equipment Depreciation 70,096 34,342 104,438 46,123 


Toran $3,466,939 $1,098,418 $4,565,357 $1,462,612 
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EAL Exhibit No. 2102 


CAB Docket No. 7984 et al. 
Page 1 of 2 


EASTERN AIR LINES, INC. 
ESTIMATE OF PROFIT AND LOSS 
Year Ending June 30, 1965 


Fully Added 


Allocated 


Operating Revenues 


Passenger 
Other 


Operating Expenses 

Aircraft Operating Expenses 

Amortization—Developmental and 
Preoperating Expenses 

Passenger Service 

Aircraft Servicing 

Traffic Servicing 

Reservation and Sales 

Advertising and Publicity 


Depreciation, Direct Maintenance 
and Applied Burden-Ground 
Property 

General and Administrative 


Total 


Operating Profit (Loss) 


Beyond Flight Revenues 


Contribution to System 


Cost 
Basis 


(000) 


Basis 


$6,245 
473 


Page 2 
At 7.57% of passenger 
revenues 


At $593 per block hour 


At $16 per block hour 

At 0.502¢ per RPM 

At 0.366¢ per ASM 

At 0.329¢ per RPM 

At 0.568¢ per RPM 

At 0.215¢ per RPM plus 
50% 


At 0.077¢ per ASM 
At 3.77% of all other 
expenses 


At 3% of operating 
revenues 


(934) 


CAB Docxer No. 7984 Er Au. 
EAL Exatrr No, 2102 
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EASTERN AIR LINES, INC. 


ESTIMATE OF PROFIT AND LOSS 
Year Ending June 30, 1965 


Operating Statistics 


Revenue Available 
Passenger Seat 
Miles Miles? 


First Class  (F) 26,364,753 48,924,512 
Day Coach (R) 59,858,787 110,080,152 
Night Deluxe (T) 1,776,455 3,736,320 
Night Coach (N) 4,619,323 8,406,720 


Total 92,619,318 171,147,704 


Revenue Aircraft Miles? 1,880,744 
Block Hours* 4,958 
Departures” 4,776 


Basis of Passenger Revenues 
F R T N 


Dilution Factor 89% 94% 97% 97% 


Passenger Allocation 
Tampa Markets 30% 70% 
All Other Markets 28% 63% 2.5% 65% 


Discounted One-Way Fares 
New Orleans—Tampa/St. Petersburg $37.29 $31.96 
—Miami/Fort Lauderdale 51.44 438.80 $44.23 $40.01 
Dallas/Fort Worth—New Orleans 35.47 30.60 28.62 27.50 
—Tampa/St Petersburg 69.91 59.08 
—Miami/Fort Lauderdale 83.13 69.51 70.62 63.00 


Enplaned—Deplaned Passengers 
New Orleans—Tampa/St. Petersburg 3,192 7,449 
—Miami/Ft. Lauderdale 3,937 8,857 351 914 
Dallas/Fort Worth—New Orleans 9,790 22,029 874 2,273 
—Tampa/St. Petersburg 5,300 12,365 
—Miami/Ft. Lauderdale 11,655 26,224 1,041 2,706 


1Includes $343,000 estimated local and regional expenses at Dallas and Fort Worth, 
plus an allowance of $27,000 for landing fecs at New Orleans, Tampa and Miami. 


2 At 98 per cent performance factor. 
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QUESTIONS PRESENTED 


1. Whether a Civil Aeronautics Board order that is 
adopted, issued and served after the termination of service 
of one of three participating members can be lawfully dis- 
positive of a case when the statute requires the Board to 
act in a quorum of at least three Board members. 


2. Whether it is necessary for the Civil Aeronautics 
Board to explain in adequate terms its action in deeming 
irrelevant a norm for decision previously announced by it 
in the same case as decisive in dealing with the interests 
affected. 


' 3. Whether the Civil Aeronautics Board’s action in 
choosing one applicant for an airline route over another 
applicant is rationally supported by an opinion that relies 
heavily upon an assumption at odds with what the record 
showed and upon considerations that would have been 
material only under the impermissible theory that the 
applicant chosen was entitled to preference for having en- 
gaged in interim operations over the route. 
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The Board’s Order Granting Eastern’s Ap- 
plication and Denying Braniff’s Was Not 
Lawfully Entered 
The Board Failed Adequately to Explain Its 
Startling Departure From Prior Norms for 
Decision 

1. The Board Did Not Adequately Sup- 


port Its Action in Treating the Issue 
of Carrier Strengthening as Not Ma- 
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In the Absence of an Adequate Ex- 
planation Why the Issue of Carrier 
Strengthening Was Not Material, the 
Resolution of the Issue Called for Find- 
ings That Are Lacking in the Board’s 


III. The Board’s Treatment of the Case on the 
Merits Is Consistent Only With the Imper- 
missible Theory That Eastern Was Entitled 
to Preference for Having Operated the Route 


1. The Board’s Opinion Relied Heavily 
Upon an Undeniable Mistake of Fact .. 

. The Board Failed Comparatively to 
Evaluate Parallel Considerations Re- 
lating to the Applicants 

. The Board Did Not Come to Grips With 
the Relationship Between Carrier In- 
terests and the Interests of the Trav- 
elling Public 
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In THE 


United States Court of Appeals 


For tHe Disrricr or CotumBia Ciecvuir 
No. 20,160 


BranirF Amways, Inc., 
Petitioner, 
_—V 


Crvm Azronavtics Boarp, 


Respondent, 


Eastern Am Lies, Inc., 
Intervenor. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR PETITIONER 
BRANIFF AIRWAYS, INC. 


JURISDICTIONAL STATEMENT 


The two administrative orders under review were en- 

: tered by the respondent Civil Aeronautics Board in a pro- 
. ceeding known as Reopened Southern Transcontinental 
Service Case, Docket No. 7984, et al. The first of these 

_ orders (Tr. 2084-2121) granted the application of inter- 
venor Eastern Air Lines, Inc., for an airline route and 
denied the application of petitioner Braniff Airways, Inc., 
for the same airline route. The second of these orders 
(Tr. 2321) denied, by an equally divided vote of the Board, 
timely filed petitions for reconsideration of the first order. 
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Jurisdiction to review said orders is conferred upon this 
Court by Section 1006 of the Federal Aviation Act, 72 Stat. 
795, 49 U.S.C. § 1486, and Section 10 of the Administrative 
Procedure Act, 60 Stat. 243, 5 U.S.C. $1009. The petition 
was timely filed. 


STATUTES INVOLVED 


The statutes principally involved are the Federal Avia- 
tion Act of 1958, 72 Stat. 731, 49 U.S.C. § 1301 et seqg., and 
the Administrative Procedure Act, 60 Stat. 237, 5 U.S.C. 
§1001 et seq., pertinent provisions of which are set forth 
in Appendix I hereto. 


STATEMENT OF THE CASE 


The administrative orders under review were entered 
by the Civil Aeronautics Board in a proceeding known as 
Reopened Southern Transcontinental Service Case. This 
was a further proceeding in the Southern Transcontinental 
Service Case occasioned by this Court’s decision and judg- 
ment in Braniff Airways v. CAB, 113 U.S. App. D.C. 132, 
306 F.2d 739 (1962). 


A. The Background of the Reopened Proceeding 


The original proceeding began in 1958. It looked toward 
the realignment of patterns of air service across the south- 
ern tier of states between Florida and Georgia on the East 
Coast and California on the West. 


The economic stakes in this proceeding were great, and 
there were a number of serious contending applicants. 
These applicants presented, at length, exhibits, testimony 
and argument relating to the two principal issues in large 
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area route cases—(1) what is the appropriate pattern of 
service for the area under consideration and (2) which 
carriers should be selected to provide such service. Both 
determination of routes and carrier selection are compre- 
hended by the “public convenience and necessity,” the 
standard for decision under the governing licensing pro- 
vision, Section 401 of the Federal Aviation Act.” 


At the conclusion of the hearings and the completion of 
the record in the original case the Board examiner to 
which the case had been assigned, who had presided at the 
hearings, issued an initial decision dealing with the various 
problems of routes and of carrier selection that had been 
litigated. He decided that changes in the operating au- 
thorities of some of the applicants should be made in order 
to meet the needs of the public for new and additional 
single-plane and single-carrier service within the area 
under consideration. One of the new routes that the ex- 
aminer determined should be created was a regional, 2.¢., 
non-transcontinental, route from Dallas/Fort Worth to 
Florida; he selected Braniff Airways to operate that route. 


The case later was heard before the Board on excep- 
tions and briefs and oral argument in support of excep- 
tions. 


1For an application to be granted Section 401 requires, in 
addition to a finding of public convenience and necessity, a deter- 
mination that the applicant is “fit, willing and able” to provide 
the transportation. But this latter qualification is rarely a con- 
troverted issue when the applicant is an established trunkline 
carrier holding certificates to engage in air transportation and 
operating pursuant to them, as most of the applicants in the 
Southern Transcontinental Service Case were. Indeed, under Sec- 
tion 401(g) the Board is authorized to amend air carrier certif- 
icates simply on a showing that the public convenience and 
necessity so require. 
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The Board agreed with its examiner that there was a 
public need for a new air route between Dallas/Fort Worth 
and Miami. It did not agree that Braniff should be selected 
to operate the route; it chose Eastern Air Lines instead. 
Southern Transcontinental Service Case, 33 C.A.B. 701, 
730-36 (1961). 


Eastern and Braniff are domestic trunklines; they are 
among the eleven air carriers within the United States 
that are so described. Braniff’s principal domestic routes 
are generally within the Central United States—within, to 
and from Texas, the heart of Braniff’s system. In addi- 
tion, Braniff has served New Orleans since 1952; it has 
served Miami since 1951 on its services to South America. 
Eastern has wide ranging routes throughout the Southeast 
United States and elsewhere, with some of its most im- 


portant routes extending south to Florida. It also serves 
New Orleans from the north and east, and one of its routes 
extends across from New Orleans to points in southern 
Texas. Prior to 1961 Eastern did not serve Dallas or Fort 
Worth, the Western termini of the Texas-Florida route. 


Braniff is one of the smallest of the nation’s trunklines; 
by most measures it ranked ninth among the eleven in 1961, 
a position it retains today. (Tr. $45). Eastern on the other 
hand, is one of the nation’s largest air carriers, one of the 
so-called Big Four domestic trunklines. Despite its size, 
however, Eastern in 1961 was experiencing more than most 
air carriers a decline from the industry’s prosperity of the 
1950’s. 


As it turned out, Eastern’s then financial condition was 
the determinative factor in the Board’s selection of a car- 
rier to operate the route between Texas and Florida that 
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the examiner and Board had determined was needed in 
the public interest. 


So far as the Dallas-Miami route was concerned, the 
Board viewed the question of carrier selection as a choice 
between Eastern and Braniff. With respect to them, the 
Board said that “in terms of the quality of service to the 
public and historic interest in the traffic to be served, we 
do not find that either Braniff or Eastern has any signifi- 
cant advantage in these respects.” 33 C.A.B. at 734. The 
Board did note, however, that the superior end-on-end in- 
tegration of the route with Braniff’s system (that is, the 
connection of the Dallas-Miami route with other Braniff 
services originating or terminating at Dallas) would put 
Braniff in a better position than Eastern to provide im- 
proved single-plane and single-carrier service to “beyond” 
passengers, which are passengers moving between a point 
on the route in issue and a point beyond the route in issue 


(a passenger, for example, travelling between Denver and 
Miami partly over a Dallas-Miami route). This, the Board 
said, was an “advantage in the carrier’s favor” but was 
only “one of the various factors to be considered.” Ibid. 


The Board then turned to what has been termed the 
“strengthening” factor in carrier selection. Here the Board 
noted that Braniff, “one of our smaller carriers,” was in 
need of new markets in order to strengthen its competitive 
position and that this was “a significant factor in Braniff’s 
favor.” 33 C.A.B. at 735. But then the Board turned to 
consideration of Eastern’s relative economic position with 
respect to the other giants in the industry, the three re- 
maining members of the Big Four. Here the Board noted 
that Eastern stood to lose some traffic as a result of other 
route awards in the case, that Eastern’s financial condition 
had been “worsening” and that Eastern’s position as a 
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member of the Big Four was “declining.” 33 C.A.B. at 
735. It therefore awarded the Dallas-Miami route to 
Eastern. 


This Court set aside the order awarding the Texas- 
Florida route to Eastern. That was because: 


“The Board not only recognized Braniff’s need for 
route strengthening but found that in terms of quality 
of service neither Braniff nor Eastern has any signifi- 
cant advantage in providing the proposed new service. 
In this situation the court requires in the interest of 
fairness that the Board’s decision adverse to Braniff 
be supported in a manner which enables the court to 
review the correctness of the conclusion reached on the 
basis of findings, as well as on the adequacy of the 
record to support the findings. Braniff is denied a 
route it probably would have obtained except for its 
competitor’s relative position with respect to other 
carriers, some of which were not applicants. While, 
of course, the Board’s judgment that the public in- 
terest requires this may be correct, neither the basis 
therefor nor the decision implicitly made that an 
award of the route to Braniff would not equally well 
serve the public interest is supported by adequate 
findings.” Braniff Airways v. CAB, 113 U. S. App. 
D.C. 132, 136, 306 F.2d 739, 743 (1962). 


B. Nature of the Reopened Proceeding 


Soon after the Court’s opinion was rendered, Eastern 
Air Lines filed with the Board an application for an exemp- 
tion from the requirements of the Federal Aviation Act 
that prohibited Eastern from providing services between 
Dallas and Miami without certificate authority. The Board 
granted Eastern’s application, thereby permitting it to 
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continue operations pending the outcome of the proceed- 
ing pursuant to the Court’s remand. At the same time the 
Board invited the views of interested parties with respect 
to action on remand. (Tr. 2-5). 


Fourteen months later, on October 28, 1963, the Board 
issued an order stating that the record would be reopened 
for further evidence on the limited question whether 
Braniff or Eastern should be selected to operate the Texas- 
Florida route. (Tr. 167-69). 


Thus the Reopened Southern Transcontinental Service 
Case began. It was assigned to one of the Board’s ex- 
aminers (not the examiner who had presided over the 
original Southern Transcontinental Case) and the proceed- 
ing went forward to hearing. 


Quite naturally, the evidence that Eastern and Braniff 
presented on the question of carrier selection was espe- 
cially directed to the factors that the Board had deemed 
relevant to its original decision on choice of carrier. These 
were the questions of route integration and related benefits 
to “beyond” passengers, which the Board had earlier de- 
termined favored Braniff, and the question of carrier need 
for strengthening, which earlier the Board had indicated 
was a factor that tended, in one way or another, to support 
the selection of either carrier. Eastern added, with heavy 
emphasis, a new argument not formerly available to it. 
It was that the Board’s “revocation” of its Dallas-Miami 


2The Board indicated that the delay in issuing an order on 
procedure for remand had been occasioned by the pendency of 
the proposal for merger made by Eastern Air Lines and American 
Airlines, another of commercial aviation’s Big Four. This matter 
had been pending since before the Court’s remand of the Southern 
Transcontinental Service Case, and it had been dismissed on July 
12, 1963, on motion of the applicants. (Tr. 168). 


8 


“authority” would reduce its revenues and create disrup- 
tions for employees.* 


In addition to Eastern and Braniff, parties to the re- 
opened proceeding included civic parties, intervenor air 
carriers and public counsel from the Board’s staff. Three 
of the carrier intervenors, Continental, Delta and National, 
submitted evidence tending to show that relatively greater 
diversion of revenues from them would result from the 
Board’s award of the Texas-Florida route to Braniff than 
would result from its award to Eastern. Diversion from 
these non-applicant carriers was the other side of the 
beyond-area benefits of Braniff’s proposed service. For 
example, by combining its Lubbock-Dallas service with its 
proposed Dallas-Miami service, Braniff proposed the first 
single-carrier service to Lubbock-Miami passengers, and 
this service improvement was to be to some extent at the 
expense of Braniff’s competitors in the Lubbock-Dallas 


market, Such competitors would find it more difficult to 
compete for Lubbock-Miami passengers (over the Lubbock- 
Dallas portion of their trip), if they had to compete against 
a carrier that would offer service all the way to Miami. 


C. Decisional Actions in the Reopened Proceeding 


1. The Examiner’s Decision—At the conclusion of the 
evidence the examiner rendered a decision disposing of 
the various issues presented by the record and concluding 
that Braniff, not Eastern, should be selected to operate the 
Texas-Florida route. The examiner’s initial conclusion 
was that “the record is clear that either applicant possesses 
the requisite abilities and resources effectively to promote, 


1 Although Eastern argued that employees would be put out by 
such “revocation,” it presented no evidence on this point. (Tr. 
1512). Apparently only 17 of Eastern’s 19,000 employees were 
located at Dallas and Fort Worth. (Ibid.). 
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develop, and serve the traffic over the route.” (Tr. 1474). 
He then turned to the relative benefits to travellers not 
directly on the route, potential “beyond” passengers, and 
concluded that “Braniff could provide new usable single- 
carrier service for a substantially greater number of pas- 
sengers than could Hastern.” (Tr. 1479). With respect to 
forecast operating results of the two carrier applicants, he 
found that a “net annual operating profit in the neighbor- 
hood of $1,500,000 is reasonably foreseeable for either ap- 
plicant.” Here he said that the route might be “somewhat 
more productive for Braniff because of its advantage in 
backup traffic,” but relative profitability, he continued, was 
not itself entitled to appreciable weight in choosing be- 
tween applicants. (Tr. 1484). The examiner turned next 
to the question of relative diversion from Continental, 
Delta and National that would result from the selection of 
Braniff or Eastern. He took note of the fact that, by the 
three carriers’ forecasts, Braniff would divert $1.8 million 
more than Eastern in revenues (which is, of course, higher 
than the effect on profits) and that, by the Bureau’s fore- 
casts, Braniff would divert $304,000 more than Eastern 
in revenues from the three carriers. The examiner did not 
attempt to resolve the conflict in estimates. “Relative di- 
version,” the examiner said, “should not have a material 
bearing on the outcome of this proceeding.” This was be- 
cause, among other things, (1) normal traffic growth would 
quickly offset any revenue losses, (2) Continental, Delta 
and National had each received significant route awards 
in the original proceeding’ and (3) this slight diversion 
would not harm the three carriers, whose domestic system 


1 Blsewhere the examiner noted that, as a result of these awards 
to Continental, Delta and National, Braniff and Eastern had them- 
selves suffered diversion of revenues. (Tr. 1501). 
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revenues in 1963 were approximately $400,000,000.: (Tr. 
1486). 


Then the examiner came to what he termed a “focal 
point of the cases of both applicants” (Tr. 1486)—their 
relative need for strengthening, the factor that the Board 
had found determinative in the earlier proceeding. He re- 
viewed the evidence that had been presented on this point, 
taking note especially of Eastern’s then “serious” financial 
difficulties, which he found were due more to problems of 
a transient nature than to deficiencies in its route struc- 
ture. His conclusion was, however, that application of the 
evidence to the significant measures of economic strength 
“shows a greater need for route strengthening on the part 
of Braniff.” (Tr. 1487). 


Finally, the examiner disposed of Eastern’s contentions 
to the effect that this proceeding was simply to vindicate 
the Board’s original decision granting Eastern the route 
and that Eastern was entitled to the route on the basis of 
its equitable interest based on its having operated the route 
since 1961. (Tr. 1494-1500). Then he reviewed the earlier 
findings that, in terms of service to the public and ability 
to develop and promote the route, of historic interest in the 
traffic and of diversion from other carriers, “there is little to 
choose between the applicants.” (Tr. 1501). However, the 
fact that “Braniff has a distinct advantage over Eastern in 
the backup or beyond segment traffic which it could serve” 
was “a substantial and significant consideration favoring 
Braniff’s selection.” (Tr. 1501-02). And in terms of carrier 
strengthening the examiner concluded that Braniff’s long- 
range needs for route strengthening outweighed Eastern’s 


1 Continental’s 1963 domestic system revenues were $77,802,000 ; 
Delta’s were $205,998,000; National’s were $110,012,000. (Tr. 
1486). 
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| short-range need to improve its profit position. He there- 
fore concluded: 


“In summary, a weighing and balancing of all of the 
pertinent considerations calls for the selection of 
Braniff. The Texas-Southeast route fits logically with 
Braniff’s domestic system; Braniff has a superior need 
for additional route mileage of the kind at issue which 
is capable of sustaining jet operations; and the public 
will benefit to a significantly greater extent from the 
selection of Braniff by reason of the more extensive 
one-carrier services which Braniff could provide for 
beyond segment traffic. Further, an award to Braniff 
would serve the general objective of reducing the dis- 
parity in air carrier size and achieving better balance 
within the industry.” (Tr. 1511). 


2. The Board’s Opinion and Order—tThe case later was 


' briefed and argued before the Board on exceptions to the 
examiner’s decision. 


Prior to the issuance of the Board’s opinion, there was 
' a dramatic change in the circumstances affecting Eastern’s 
| claim that it was in urgent need of routes to improve its 
profit position. With respect to this claim, the examiner 
had taken note of “signs which portend probable future im- 
provement” in Eastern’s position. (Tr. 1509). By the first 
quarter of 1965 such improvement was a fact. The Board’s 
official records, based on EHastern’s periodic financial re- 
ports, showed that in the first three months of 1965 East- 
ern’s net income was $11,390,608, nearly as much in one 
quarter as Eastern had earned in the best previous year of 
its history. (Tr. 2065). Based on this fact and some other 
indicia of Eastern’s then lately achieved prosperity, Braniff 
filed a motion, soon after the financial data on Eastern’s 
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first quarter recovery had become available, requesting 
further oral argument on the issue of Hastern’s financial 
condition, which had been central to Fastern’s argument 
that it rather than Braniff should be selected to operate the 
Texas-Florida route. 


Nine days later, on June 2, 1965, the Board’s opinion was 
issued. It was written by Member Minetti. The opinion in- 
dicated that it was joined in by Member Gillilland and 
Chairman Boyd, who since June 1, 1965, had been serving 
the government in another appointed capacity and not as 
Chairman of the Civil Aeronautics Board. The opinion 
further indicated that Vice Chairman Robert T. Murphy 
and Member Adams, the two remaining members of the 
five-member Board, did not take part in the decision of the 
case. The opinion bore a cover stating that the case had 
been “decided” on June 1, 1965 (Tr. 2084) ; the accompany- 
ing order indicated that it was “adopted” on June 1, 1965 
(Tr. 2100). 


The decision of the two Board members and its former 
Chairman was that Eastern rather than Braniff should be 
awarded the Texas-Florida route. 


The opinion did not disagree with the examiner’s findings 
that Braniff had a greater need for route strengthening 
and would provide more benefits to beyond travellers. How- 
ever, the opinion said that “neither the need of a carrier 
for strengthening nor any of the other carrier-selection 
criteria is controlling; all of the various factors affecting 
the public interest must be considered. . . . » (Tr. 2088). 
The opinion then stated the choice of Eastern and proceeded 
to its reasons for that choice. 


First, “Eastern has economic and operational advantages 
not available to Braniff.” These advantages apparently 
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were thought to derive principally from the fact that East- 
ern was an established carrier in Florida. Two cost advan- 
tages were said to flow from this fact. Eastern would have, 
it was said, fewer costs in establishing new facilities and, 
apparently of more importance, it would have an advan- 
tage over Braniff in the costs of promoting vacation travel 
to Florida. (Tr. 2089-90). 


Second, “while the new route would integrate operation- 
ally with both Braniff’s and Hastern’s systems, its integra- 
tion with that of Eastern’s would be superior.” This was 
not the kind of end-on-end integration that relates to the 
needs of beyond passengers; it was simply a visual sort of 
integration, which was said to derive from this fact—“Hast- 
ern, in contrast to Braniff, serves each of the on-route 
cities, except Dallas/Fort Worth, on other routes.” (Tr. 
2090). This statement was quite wrong; both Eastern and 
Braniff proposed to serve only New Orleans, Tampa and 
Miami outside of the Texas points (Tr. 768, 932), and 
Braniff already served Dallas/Fort Worth, New Orleans 
and Miami on other routes. This assumed and erroneous 
fact that Eastern had fewer new points to serve was said 
to be a “substantial advantage” in Eastern’s favor and to 
“permit a less costly and more efficient operation” due to 
increased flexibility in operations. (Tr. 2090). 


Third, “in Eastern’s favor is the fact that its selection 
would result in less diversion from other carriers than 
would the choice of Braniff.” The opinion did not say how 
much diversion this would be or what effect it might have 
on these carriers. It said only that “the Board has always 
deemed the financial disadvantage to existing carriers an 
element to be weighed in choosing betwen competing ap- 
plicants, and, in the circumstances here, we deem the lesser 
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diversionary impact of Eastern’s selection a significant 
factor.” (Tr. 2090-91). 


The opinion then acknowledged that “Braniff has an edge 
over Eastern in terms of beyond services which should 
be given consideration,” but in the end said that this was 
not too important after all. (Tr. 2091-94). As to the ex- 
aminer’s conclusion that Braniff was in need of route 
strengthening, the Board said that Braniff had not been 
shown to be a “marginal carrier” and for this reason the 
question of carrier strengthening was “not controlling.” 
(Tr. 2094-96). 


Not one word in the opinion mentioned Eastern’s need 
for strengthening, the issue of which was the “focal point” 
of the carriers’ presentations and which was, moreover, 
the decisive factor in the prior Board opinion granting 


Eastern the route. Only a footnote to a decisional para- 
graph denying Braniff’s motion for further argument said 
that “our choice of Hastern does not rest on Eastern’s 
need for route strengthening” and therefore data relating 
to Eastern’s financial condition were “not pertinent.” (Tr. 
2099). 


3. The Board’s Order on Reconsideration Thereafter 
Braniff and the civic representatives of one of the com- 
munities that had urged Braniff’s selection filed timely 
petitions for reconsideration of the Board’s opinion and 
order granting Eastern the route. In addition to alleging 
errors of substance in the decision, Braniff invited to the 
Board’s attention the fact that the termination of Chair- 
man Boyd’s service had rendered the decision inoperative 
because of its failure to have been concurred in by a statu- 
tory quorum of three Board members. 
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The Board stayed the effectiveness of the route grant 
to Eastern and later issued an order setting oral argument 
' “on the substantive issues raised by the petitions.” (Tr. 
2211). Such argument was held on November 5, 1965. 


The Board’s order on reconsideration was issued March 
7, 1966. By an equally divided vote, with Member Adams 
: not participating, the petitions were denied. (Tr. 2321). 
Two statements were attached to the order. Members 
Minetti and Gillilland in their statement indicated that they 
adhered to view that Eastern should be granted the route. 
| Among other things, they said, in response to Braniff’s 
argument that the original opinion had mistakenly asserted 
, that Eastern would have a cost advantage due to having to 
establish fewer new stations, that “station costs were only 
one of the economic and operational factors favoring the 
selection of Eastern and a change in these costs would 
not affect the ultimate conclusion on the carrier selection 
issue.” (Tr. 2327). 


The other statement was that of Chairman Charles §S. 
Murphy, Mr. Boyd’s successor, and Vice Chairman Robert 
T. Murphy. They would have granted the petition for re- 
consideration and awarded Braniff the route. They noted 
at the outset “the undesirable features of terminating ser- 
vice by Eastern” (Tr. 2335)—a point that Eastern had 
made much of but that was nowhere mentioned in the 
Board’s opinion granting Eastern the route. However, they 
believed it their duty to discount this factor. On the merits 
they said that, since all other criteria of carrier selection 
were “in relatively even balance,” the “decisive factor” 
requiring Braniff’s selection was “the significantly greater 
benefit to the travelling public which would result... .” 
(Tr. 2337). As to the need for carrier strengthening, they 
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noted the recent dramatic increase in Eastern’s profit po- 
sition, and concluded that, even though it was not a decisive 
factor, need for route strengthening favored Braniff. As 
to the “economic and operational advantages” relied upon 
by those favoring Bastern’s selection, they noted that 
these considerations were “not intrinsically the most sig- 
nificant” in carrier selection and that, in any event, there 
“is little to give either carrier an advantage” in these re- 
spects. (Tr. 2338). They then reviewed the comparative 
benefits to the public of Braniff’s and Eastern’s proposals 
and concluded: 


“.. the record in this case leaves us no choice except 
to select Braniff because the selection criteria relat- 
ing to carrier interests and benefits point in that direc- 
tion and the clearly superior benefits to the traveling 
public require that result.” (Tr. 2339). 


Subsequent to the issuance of the Board’s original 
opinion, these facts became known: 


Chairman Boyd, who was one of the three members of 
the Board purporting to concur in the opinion and to par- 
ticipate in the “adoption” of the order granting Eastern 
the route, was carried on the Board’s employment rolls only 
through May 31, 1965, the day before the order granting 
Eastern the route purported to have been “adopted” and 
two days previous to its issuance. He was carried on the 
employment rolls of the Department of Commerce begin- 
ning June 1, 1965. That day, at approximately 12 :30 p.m., 
he was sworn in as Under Secretary of Commerce for 
Transportation at a ceremony during which his successor, 
Mr. Charles S. Murphy, was sworn in as Board Chairman. 
(Tr. 2141). 
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Mr. Boyd participated in a Board meeting on the morn- 
. ing of June 1. A number of items of business were disposed 
- of that day, but the Reopened Southern Transcontinental 
Service Case was not among them. The Board’s minutes 
' of its meeting of June 1 are reproduced in Appendix IT 
hereto. 


It has been suggested that the Board’s decision was 
taken by notation, the procedures for which, along with a 
letter of transmittal by counsel for the Board, are repro- 
duced also in Appendix II hereto. To be handled by nota- 
' tion are “matters for consideration and action by the Board 
which, in the opinion of the originating office, will not re- 
quire discussion by the members.” There is provision for 
' a Board member to have any item calendared that he feels 
warrants discussion by the Board. This decision in this 
' ease evidently was not deemed sufficiently important to 
warrant such discussion. 


According to the statement of Members Minetti and Gil- 
lilland on petitions for reconsideration, they signed the 
original decision on June 1, 1965, and Chairman Boyd 
signed the order granting Eastern the route on May 28. 
(Tr. 2322). 


The Board also has a procedure for ratification of ac- 
tions taken by notation, which according to the memo- 
randum upon which this procedure is based is designed 
“not [to] take up more than a minute or so each time.” 
Pursuant to this procedure the Board, at the beginning of 
each calendar meeting, routinely ratifies all notation ac- 
tions since the last meeting. On the June 1 meeting, for 
example, nineteen actions by notation were “ratified.” At 
the June 8 Board meeting, which was attended by Chair- 
man Murphy, then in office one week, Vice Chairman Mur- 
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phy and Member Adams, neither of whom had participated 
in the decision of a week before in the Reopened Southern 
Transcontinental Service Case, and Members Minetti and 
Gillilland, who had participated, the full Board purported 
to ratify a number of actions, presumably within the “min- 
ute or so” allocated to such matters. Ninth on the list of 
actions thus ratified was the opinion and order in the Re- 
opened Southern Transcontinental Service Case granting 
the Texas-Florida route to Eastern. 


STATEMENT OF POINTS 


1. The respondent Civil Aeronautics Board’s order 
granting the application of intervenor Eastern Air Lines 
for a Texas-Florida route and denying the application of 
petitioner for the same airline route, which was adopted, 
issued and served after the termination of service of one 
of three members purporting to participate in it, was not 
lawfully entered by a statutory quorum of three Board 
members. 


2. Respondent erred in failing adequately to explain its 
action in deeming irrelevant a norm for decision that it 
had previously announced in this same case as the decisive 
factor in making the ultimate determination of carrier 
selection to operate an airline route. 


3. Respondent erred in choosing an applicant for an 
airline route in reliance upon an assumption at odds with 
what the record showed and upon considerations that 
would have been material only if the applicant chosen was 
entitled to preference for having engaged in interim op- 
erations over the route. 
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SUMMARY OF ARGUMENT 


J. The Federal Aviation Act requires that the Civil 
Aeronautics Board act in a quorum of at least three Board 
members. The service of one of the three Board members 
who purported to participate in the decision in this case 
terminated the day before the decision purported to have 
been adopted and two days prior to its issuance. Accord- 
ingly, the order was not lawfully entered. 


It does not avail respondent to argue that the Board 
member whose service had terminated prior to its adop- 
tion and issuance of the order in fact continued to act as 
a member during the morning of the day that the order 
was adopted. This member played no active part in the 
adoption of the order on the day that it purported to have 
been adopted. Rather, the Board’s argument turns en- 


tirely upon a theory of construction participation. He is 
said to have signed the order four days before its adop- 
tion and thereby became eligible to participate in the mak- 
ing up of a quorum so long as enough other members 
signed the order prior to his departure. The Board relies 
upon the efficacy in the circumstances of its notation 
procedures. 


In failing to calendar this matter for discussion when 
the opportunity to discuss the matter was readily at hand, 
the Board abused its discretion. There was a Board meet- 
ing on the very morning during which it is said that two 
of the three concurring members signed the opinion and 
order and two other members signed as not participating. 
In view of the unquestionable importance of the case—a 
case that was remanded by this Court because the Board 
had not stated sufficient findings in previously reaching the 
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same conclusion—it was an abuse of the Board’s discre- 
tion to dispose of it in the manner pursued. 


In any event, the Board’s notation procedures were not 
effective to dispose of the case, even if three members did 
sign the order before the service of one of them terminated. 
By no theory was the third concurring member in the 
Board’s service at the time that the order was issued, 
which was necessary to its effectiveness. Nothing in the 
Board’s notation procedures suggests that an order is im- 
mediately effective when the last member signs it, and the 
Board’s own public pronouncements make it quite clear 
that a decision is not final until it is issued and served. 
The Board has stated that the members participating in a 
decision should have an opportunity until issuance of the 
order to alter findings and conclusions until then only ten- 
tatively reached. Two of the concurring members in this 
decision were deprived of that opportunity by the depar- 


ture of the third concurring member prior to issuance of 
the order. Accordingly, the Board did not maintain a 
quorum during the relevant time. 


Nor is there any substance to the argument that ratifica- 
tion by the Board one week later of that decision make 
lawful the Board’s otherwise unlawful order. Such ratifica- 
tion was done according to a procedure that is designed 
not to have operational significance; and other actions of 
three of the five ratifying Board members make it quite 
clear that they did not intend ratification to operate as a 
decision on the merits. 


II. 1. In its previous decision in this same case, the 
decisive factor in the selection process was Eastern’s sup- 
posed need for carrier strengthening. In this case that 
same consideration was deemed immaterial by the Board, 
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only after the evidence was in and the examiner had con- 
cluded that Braniff had a greater need for strengthening 
than Eastern. This startling departure from a norm for 
decision previously announced in this same case required 
explanation that was lacking in the Board’s opinion. In 
fact, the Board did not attempt an explanation at all; it 
sought shelter behind the statement that the issue was 
“not controlling” and attempted to harmonize its prior de- 
cision, which it quite clearly was unable to do. Accordingly, 
the Board’s order must be set aside. 


2. There are, on the other hand, statements in the 
Board’s opinion that lend credence to the view that the 
question of need for carrier strengthening was not deemed 
immaterial. If this was the Board’s view, it failed utterly 
to make findings that were adequate to resolution of this 
issue, which by the presentations of the parties was made 
one of the central issues presented on the record. In the 
absence of an adequate explanation why the issue was not 
material, the Board had a duty to make a comparative 
evaluation of the applicants on this issue, with reasons and 
findings adequate to place this Court in a position effee- 
tively to exercise judicial review. The Board made no 
findings at all with respect to Eastern’s need for strength- 
ening, and the only finding that was made with respect to 
Braniff was that it had not been shown to be a “marginal 
carrier.” These plainly were not adequate as the compara- 
tive findings of fact that the Administrative Procedure 
Act and the decisions of this Court called for. 


III. One of the issues that had been urged by Eastern 
as dictating its selection was the fact that it had been op- 
erating the Texas-Florida route since 1961. The fact is, 
however, that consideration of Eastern’s interim opera- 
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tions in choosing between the applicants would have been 
palpably illegal, as in form the Board recognized. How- 
ever, unless Eastern was credited for its interim opera- 
tions over the route, there appears to be no rational basis 
for assigning the weight that the Board did to the con- 
siderations that were deemed critical to its decision. 


1. The Board assigned great weight to Eastern’s as- 
sumed advantage in numbers of points on the route at 
which the applicants had existing facilities and services. 
However, the record unambiguously shows that Braniff 
had existing facilities at, and operated air services to, all 
but one point on the route, while Eastern had to establish 
facilities at the western termini of the route. Quite clearly 
Eastern had no advantage in this respect, unless the fact 
of its interim operations was improperly weighed in the 
balance. In short, the Board relied heavily upon an as- 


sumption at odds with what the record showed. 


2. The Board also assigned great weight to Eastern’s 
identification in Florida, which it said gave Eastern an 
advantage in promoting Florida vacation travel. Common 
sense and the Board’s own decisions, however, compel the 
conclusion that identification at the source of the traffic 
and not at its destination is relevant to a carrier’s promo- 
tional abilities. In this respect Braniff, which was estab- 
lished at the source of the principal traffic for this route, 
clearly had the advantage over Eastern, unless weight was 
improperly given to Eastern’s interim operations over the 
route. 


3. The Board also assigned great weight to the rela- 
tively greater diversion that Braniff’s certification would 
cause from three non-applicant earriers. This diversion 
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was due to the greater benefits to the travelling public 
that the Board acknowledged Braniff’s service would pro- 
vide. The Board never came to grips with the relationship 
of these two conflicting considerations. It simply assigned 
great significance to relatively slight diversion from pros- 
perous non-applicant carriers because it had given weight 
to such considerations before. In view of the obvious rela- 
tionship of this factor to the acknowledged greater inter- 
ests of the travelling public in having Braniff’s services, 
this was not adequate as reasoning and findings for the 
conclusion reached in terms of the statute that must be the 
Board’s guide. 


ARGUMENT 


I. THE BOARD’S ORDER GRANTING EASTERN’S APPLI- 
CATION AND DENYING BRANIFF’S WAS NOT LAW- 
FULLY ENTERED 


The Board’s order granting Eastern’s application for 
the Texas-Florida route and denying Braniff’s purported 
to have been “adopted” on June 1, 1965. It was issued on 
June 2, 1965. The employment records of the Department 
of Commerce show that one of the three members of the 
Board purporting to concur in the order and accompanying 
opinion was on June 1, 1965, employed by the Department 
of Commerce; the employment records of the Civil Aero- 
nautics Board show that the service of the same member 
terminated on May 31, 1965. Accordingly, the order was 
not lawfully entered by a statutory quorum of three Board 
members. 


It has nevertheless been suggested that, apart from em- 
ployment records, Mr. Boyd, the third concurring member 
in the Board’s grant of the route to Eastern, in fact con- 
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tinued to act as.Chairman of the Civil Aeronautics Board 
until he was sworn in as Under Secretary of Commerce for 
Transportation at approximately 12:30 p.m. on June 1, 
1965, and in that capacity participated in a meeting of the 
Civil Aeronautics Board that was held on the morning of 
that day. It has not been suggested that Mr. Boyd on that 
day took any active part in the consideration of the Re- 
opened Southern Transcontinental Service Case; the 
Board’s minutes show, and it is undisputed, that the South- 
ern Transcontinental proceeding was not acted upon during 
the meeting on the morning of June 1, 1965." The argument 
seems to be that Mr. Boyd by his status as Chairman of the 
Civil Aeronautics Board was eligible constructively to par- 
ticipate in the making up of a quorum for the purpose of 
deciding the case so long as enough members signed the 
order before that status terminated. Mr. Boyd is said to 
have signed the order disposing of the case on May 28, 
1965, the Friday preceding the long Memorial Day week- 
end, with the following Monday, May 31, being a holiday. 
The next Tuesday, June 1, the first working day after that 
weekend, Members Minetti and Gilliland, they have said, 
signed the decision and Vice Chairman Murphy and Mem- 
ber Adams signed as not participating. If the further 
theory that Mr. Boyd’s participation for constructive 
quorum purposes was thereafter unneeded can be accepted, 
then it is possible to conclude that the case was lawfully 
disposed of at the time that the last signature was secured. 


Petitioner has no quarrel with the proposition that the 
Board can act in accordance with notation procedures prop- 


1The minutes of the Board meeting of June 1, 1965, are repro- 
duced in Appendix II hereto, along with all documents that the 
Board has produced pertaining to its notation procedures. These 
documents are referred to hereinafter in the text, without citation 
when the context identifies them. 
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erly adopted and complied with. That seems established 
by 7.8.C. Motor Freight Lines, Inc. v. United States, 186 
F. Supp. 777 (S.D. Tex. 1960), aff’d per curiam, 366 U.S. 
419 (1961), which upheld the Interstate Commerce Com- 
mission’s use of notation procedures in a motor carrier 
case on the grounds that the Commission’s “tremendous 
workload” justified its adoption of notation voting pursuant 
to its mandate to “conduct its proceedings . . . in such man- 
ner as will best conduce to the proper dispatch of business 
[and] to the ends of justice.” See 186 F. Supp. at 785-86. A 
comparable mandate is set forth for the Board in Section 
1001 of the Federal Aviation Act. 


We do question, however, the propriety in the circum- 
stances of the Board’s acting by notation in this important 
case. We do not understand, for example, why this case 
was dealt with by notation when all the members of the 
Board were assembled in a meeting that, according to the 
Board’s minutes, went from 10:25 a.m. to 11:45 a.m. on the 
morning during which it has been said that two of the 
members signed as concurring in the opinion and order and 
two other members signed as not participating. Moreover, 
if each member had signed the opinion and order before 
10:25 a.m. on that morning, it seems strange that the mat- 
ter was not brought up for ratification at that meeting. 


1 After the fact the Board recognized that this was an important 
case—in a way that gives some measure of its capacity to have 
discussed the findings and conclusions of its decision. In the 
Board’s annual report to Congress for Fiscal 1965 only four trunk- 
line route decisions issued in the past year merited specific men- 
tion. This was one of them. 1965 CAB Ann. Rep. 14-16. 


? Only Chairman Boyd did not sign on the morning of June 1; 
he is said to have signed on May 28, the Friday preceding the 
Memorial Day weekend. (Tr. 2322). This was despite the fact 
that the Board’s notation procedures call for each member to 
sign before the Chairman, with the Chairman “normally” signing 
last. 
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It should be noted that this reopened proceeding origi- 
nated with this Court’s remand because findings were in- 
adequate to support the Board’s decision granting the route 
to Eastern. Here there was evidently no meeting to dis- 
cuss the findings that were set forth in support of the same 
conclusion—even though after extensive litigation on the 
clear-cut issue of carrier selection the Board’s examiner 
had rendered a contrary decision. This, we suggest, was 
a case that was peculiarly appropriate for discussion among 
Board members; indeed, we submit, it was an abuse of dis- 
cretion for the Board to have failed to calendar the matter 
for discussion when the opportunity to discuss it was so 
readily at hand. 


In any event, the Board’s notation procedures were quite 
ineffective to dispose of the case, even accepting the state- 
ment that Chairman Boyd signed the order on May 28, 
1965, and Members Minetti and Gillilland signed on the 
morning of June 1. There is absolutely nothing in the 
Board’s notation procedures indicating that an action of 
the Board is deemed taken when by notation the last mem- 
ber signs the order. In order to support this theory that 
might be urged as conferring legality on the Board’s order 
granting Eastern’s application, then, this Court will be 
asked to infer that the Board regarded its action as final 


1Indeed there was no apparent discussion at all of the merits 
of the case; there is no indication that the Board ever considered 
the case while assembled. This evident deprivation of the “right 
to joint deliberation” to which the applicants were entitled, East- 
ern Air Lines v. CAB, 271 F.2d 752, 758 (2d Cir. 1959), constitutes 
an independent ground for reversal. 


2 Moreover, in the circumstances the Board’s failure to calendar 
this matter for discussion, this Court may appropriately conclude, 
was not “conducive to the proper dispatch of business and to the 
ends of justice,” which Section 1001 of the Federal Aviation Act 
requires of the Board’s procedures. 
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at the point that the last member signed. The inference 
cannot be drawn. The Board’s own public pronouncements 
are to the contrary. 


The principal statement of the Board’s views with re- 
spect to the effectiveness of its actions came in response 
to objections to the Board’s press-release procedures, pur- 
suant to which the Board announced its decisions in im- 
portant cases prior to the issuance of an opinion and order. 
The Board explained that a press release merely announced 
a tentative vote and that its tentative vote was no more 
effective for having been announced than it would have 
been if not announced. It went on: 


“A proposed decision of the Board does not become 
effective until an opinion and order containing detailed 
findings of fact and conclusions of law has been ap- 
proved, issued, and served according to the Board’s 
established procedures. Until such time, each Member 
has retained full power to revise or reverse his vote 
and his findings on any of the matters under consider- 
ation. This has traditionally been the practice, and 
remains the same notwithstanding the recent press re- 
lease procedure. The release merely makes public what 
heretofore was intended to be confidential, and does 
not disturb the long established Board practice with 
respect to its deliberations on pending cases.” New 
York-Florida Case, 24 C.A.B. 94, 229 (1956).* 


Thus did the Board recognize that, in accordance with “long 
established Board practice,” Board orders to be “effective” 
must be “adopted,” “issued” and “served.” Until these 


1 See also, in a similar context, New York-San Francisco Nonstop 
Service Case, 30 C.A.B. 1467, 1470 (1960) (“‘[F]inal decision ... 
awaits the issuance of a final opinion and order.”) 
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steps are taken, each member retains “full power to revise 
or reverse his vote and his findings on any of the matters 
under consideration.” 


The Board’s order “adopted” on June 1, 1965, was issued 
and served on June 2, 1965. By no theory was Chairman 
Boyd, one of the three purported concurring members, a 
member of the Board beyond 12:30 p.m. on June 1, 1965. 
No later than that did the other concurring members lose 
their freedom to alter conclusions or findings at least until 
then only tentatively reached, according to the Board’s 
statement.? Accordingly, there was not even a “construc- 
tive” quorum during the relevant time, and the Board’s 
order of June 1, 1965, should therefore be vacated. 


Possibly it will be argued that, even if the opinion and 
order of June 1, 1965, were not otherwise lawful, they were 
made lawful by the Board’s “ratification” of them at its 
meeting on June 8, 1965. This argument is thoroughly with- 
out substance when it is recognized that the ratification was 
a mere ritual which, quite obviously, was not intended to 
express the views of the ratifiers on the matter. Only Mem- 
bers Minetti and Gillilland had at that point expressed 
their views on the merits. Among the ratifiers, both Chair- 
man Murphy and Vice Chairman Murphy were to express 
quite a different view when the opportunity was presented 
on reconsideration, and Member Adams both before and 
after June 8 affirmatively declined to participate in con- 
sideration of the case. Ratification of the opinion and order 


2 As a practical matter the other concurring members probably 
never had an opportunity at least to alter findings. Since they 
signed on the morning of June 1, the Tuesday after the Memorial 
Day weekend, and Chairman Boyd signed the Friday before that 
weekend, it can fairly be inferred that at least one of the con- 
curring members did not see the opinion until the Tuesday morn- 
ing, which was largely taken up with a Board meeting at which 
this matter was not considered. 
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in the Reopened Southern Transcontinental Service Case 
by the Board, including three members who had not par- 
ticipated in the decision, as one among a number of items 
ratified on June 8 within the “minute or so” devoted to such 
matters, was quite clearly not intended to be a judgment on 
the merits. Except as it illustrates the Board’s adherence 
to what is evident from its publicly expressed views, that 
matters are not disposed of when the last member by nota- 
tion places his signature on a document, the Board’s rati- 
fication on June 8, 1965, is not relevant to the question 
whether the Board’s order issued June 2, 1965, lawfully 
disposed of the case. 


Il. THE BOARD FAILED ADEQUATELY TO EXPLAIN ITS 
STARTLING DEPARTURE FROM PRIOR NORMS FOR 
DECISION 


It is difficult to read the Board’s decision in the original 
Southern Transcontinental Service Case, 33 C.A.B. 701 
(1961), and the decision here under review as being con- 
sistent in any material respect regarding the standards 
for decision in choosing between competing applicants for 
a route. Especially is the inconsistency obvious in the 
Board’s treatment of the issue of carrier strengthening. 


In the original case a dominant factor in virtually every 
selection made was the need for carrier strengthening. In 
the case of the Texas-Florida route, it was the decisive, 
the sole, factor in Eastern’s selection. In this case, how- 
ever, the Board said that data relating to Eastern’s need 
for strengthening were “not pertinent.” (Tr. 2099). On 
the other hand, it said that, with respect to Braniff, the 


1The memorandum of March 13, 1946, upon which the ratifica- 
tion procedure is based, makes it quite clear that nothing much 
is intended by ratification, which is designed “not [to] take up 
more than a minute or so each time.” 
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issue of need for carrier strengthening was “not control- 
ling.” (Tr. 2096). 


These statements are not consistent. They lend support 
both (1) to the theory that the Board treated the issue of 
carrier strengthening as immaterial (“not pertinent”) and 
(2) to the mutually exclusive theory that the Board treated 
the issue of carrier strengthening as material (though “not 
controlling”). This Court should not be left to speculate 
on these alternatives. In any event, the Board did not set 
forth reasoning or make findings that were called for 
by either alternative. First, if the issue of need for 
strengthening was deemed immaterial, the Board did not 
explain adequately the reasons for this startling change in 
policy. Second, if the issue was acknowledged to be ma- 
terial, the Board did not make the comparative evaluation 
of the applicants on this issue that was called for. 


1. The Board Did Not Adequately Support Its Action 
in Treating the Issue of Carrier Strengthening As Not 
Material—For purposes here, we accept this theory— 
realistically viewed, it is probably the fact—that the Board 
treated the issue of carrier need for strengthening as not 
relevant. In view of the Board’s treatment of this factor 
as decisive in its previous decision in this same case, this 
is a startling departure from prior norms for decision that 
calls for explanation that is lacking in the Board’s opinion. 


The Board seemed to recognize its turnabout and at- 
tempted an explanation. The explanation was cast in terms 
that purport to demonstrate that need for carrier strength- 
ening was “not controlling.” The Board said, among 
other things, that the choice of carrier “presents a ques- 
tion of comparative public interest which can be deter- 
mined only by weighing various factors bearing upon that 
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question.” (Tr. 2095). However, when the Board’s “shel- 
: ter behind uncritical generalities,” Automatic Canteen Co. 
iv. FTC, 346 U.S. 61, 81 (1953), is stripped away, all that 
. the Board has to offer by way of explanation for failing to 
‘ consider the question of carrier strengthening as a con- 
sideration material to its decision is that “when the Board 
: decided its earlier cases in which it chose smaller trunks 
’ principally upon the ground of their need for strengthen- 
ing, the Board was faced with carriers who were marginal 
economically.” Here there was no showing that Braniff 
was a “marginal carrier” and therefore considerations of 
. “carrier strengthening and competitive balance” were “not 
controlling.” 


It was clearly up to the Board to explain why the factor 
that played such an important role in the previous deter- 
: mination of carrier selection between these applicants was 
‘no longer material, if that is what was intended to be 
said. This Court might then have been in a position to 
determine whether the reasons set forth by the Board 
' were sufficient in terms of the statute and whether findings 
were adequate and properly supported by the record. 
However, the Board stated no reasons for its departure 
from prior norms and set forth no findings of fact relating 
to it. Instead it purported to explain that its treatment 
of the issue of need for strengthening was consistent with 
‘ prior decisions. The Board’s ex post facto review of its 
| prior decisions suggesting that a showing that an appli- 
' cant is a “marginal carrier” is necessary in order for the 
strengthening factor to be given weight is not at all an 
explanation of deviation from prior norms for decision. 
. It is an attempt rather to harmonize its decisions. In fact, 
its decisions cannot be harmonized. 
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It should be noted that the deviation from prior norms 
for decision does not derive merely from inconsistency of 
the decision under review with prior Board decisions in 
general, although it is clearly that.’ The deviation derives 
also from inconsistency in this same case, on this same 
issue, involving these same applicants. Putting aside the 
spectacular departure on this point with respect to Eastern 
and turning only to its treatment of Braniff, we note that 
in the prior decision the Board said that “the need of 
Braniff, as one of our smaller carriers, for additional 
long-haul, high-density markets for effective integration 
and use of jet equipment in order to strengthen its com- 
petitive position, is a significant factor in Braniff’s favor.” 
Southern Transcontinental Service Case, 33 C.A.B. 701, 
735 (1961). But the Board awarded the route to Eastern 
solely on the basis of its supposed greater need for 
strengthening. 


That was on March 13, 1961. Between then and June 1, 
1965, the date the order under review purported to have 
been adopted, Braniff was not certificated by the Board at 
a single new point nor in a single new market. Nor, quite 
obviously, had Braniff’s financial condition altered materi- 


The best apparently that could be found to support the Board’s 
“marginal carrier” theory of the carrier strengthening issue was 
the Board’s statement in Southwest-Northeast Service Case, 22 
C.A.B. 52, 56 (1955), that “in many instances the margin between 
a commercially self-sufficient operation and one that would require 
subsidy assistance is a close one.” (Tr. 2095). This is an abstract 
reason for the Board’s adherence to the desire to strengthen smaller 
trunks. It is not a finding, based on the record, of a need for such 
strengthening in a particular instance. On the record facts in 
this case, the examiner found Braniff in need of strengthening 
and, moreover, more in need of strengthening than Eastern. The 
Board here did not address itself to what the record showed, 
except to note that Braniff was not shown to be a “marginal 
carrier.” 
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ally. As the Board found in 1965, Braniff was then “in its 
fifteenth consecutive year of profitable operations” (Tr. 
2096) ; in 1961 it was in its eleventh, hardly more a “mar- 
ginal carrier” then than it was in 1965. There is therefore 
. no substance whatever to the Board’s purported explana- 
tion that its norms for decision are in harmony. The issue 
that was a “significant factor” in 1961 with respect to 
Braniff became in 1965 immaterial. The issue that was 
decisive with respect to Eastern in 1961 became in 1965 
' “not pertinent.” The Board’s norms for decision changed, 
. and they changed drastically, in the midst of this same 
ease. Since no plausible explanation for this startling 
deviation was offered, the Board’s decision should be re- 
versed. See Secretary of Agriculture v. United States, 347 
U.S. 645 (1954); Western Air Lines v. CAB, —— US. 
' App. D.C. ——, 351 F.2d 778 (1965); City of Lawrence v. 
: CAB, 343 F.2d 583 (1st Cir. 1965); Northeast Airlines v. 
CAB, 331 F.2d 579 (1st Cir. 1964); N.Y. Central R.R. v. 
United States, 207 F. Supp. 483 (S.D.N.Y. 1962). 


2. In the Absence of an Adequate Explanation Why the 
Issue of Carrier Strengthening Was Not Material, the 
' Resolution of the Issue Called for Findings That Are 
Lacking in the Board’s Opinion.—As we have noted, the 
Board’s opinion does not adequately explain why the issue 
of carrier strengthening was not material. Indeed, the 
Board’s own statement that it was “not controlling” re- 
veals that it was thought to be material. Once the Board 
recognized that this issue was material, it should have 
made findings on the issue that were adequate to its resolu- 
tion, and in particular, findings on the relative needs of the 
two applicants. This the Board did not do. 


As the examiner noted, the “focal point” of the presenta- 
' tions of the applicants was their relative need for 
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strengthening. (Tr. 1486). Eastern vigorously urged that 
its fmancial losses and its alleged overall weakness entitled 
it to the route; Braniff for its part urged just as vigorously 
that it should be awarded the route because of its need for 
new traffic opportunities. The examiner analyzed the evi- 
dence and found that Braniff’s long-range needs out- 
weighed Bastern’s and that, so far as Eastern’s argument 
with respect to its immediate needs to improve its profit 
position was concerned, there were indications that East- 
ern’s financial recovery was imminent. (Tr. 1486-94, 1502- 
12). In short, on the basis of the record, the examiner 
found Braniff in need of route strengthening and, more- 
over, more in need of route strengthening than Eastern. 


Thereafter Eastern pursued the argument that its needs 
outweighed Braniff’s in exceptions and on brief in support 
of exceptions to the Board, just as vigorously as it had 
before the examiner. Moreover, after the issue was joined 
by Eastern’s exceptions to the examiner’s decision, Braniff 
also renewed its arguments with respect to need for carrier 
strengthening. 


But when the Board came forth with its decision, not a 
word was said of Eastern’s need for strengthening except 
that, in a footnote, it was said that data relating to Hast- 
ern’s claimed need were “not pertinent.” With respect to 
Braniff, the Board said that, since Braniff was not shown 
to be a “marginal carrier,” the issue was “not control- 
ling.” No attempt was made to discuss the evidence that 
the parties had so thoroughly and painstakingly presented 
on this issue. Nor was any attempt made to discuss the 
findings of the examiner on this issue.” 


1The Board did parse out from the examiner’s decision findings 
with which the Board said it agreed and adopted. (Tr. 2087). 
Some of the findings adopted were under the examiner’s heading 
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The treatment by the parties, including the applicants, 
of the issue of carrier strengthening made it a “material 
issue of fact . .. presented on the record” within the mean- 
ing of Section 8(b) of the Administrative Procedure Act. 
The entire focus of the case made the issue of carrier 
strengthening indeed one of the most material issues of 
fact that was presented to the Board. In all the circum- 
stances, the parties and this Court clearly have a right to 
the Board’s views on the resolution of this issue. Section 
8(b) of the Administrative Procedure Act requires that 
those views be made known. 


The Board’s terse statement that the issue of carrier 
strengthening was “not controlling” is not at all satisfac- 
tory as the “findings and conclusions, as well as the reasons 
or basis therefor” that Section 8(b) required on this issue. 
In particular, there were no comparative findings on the 
issue, even though the decisions of this Court plainly called 
for them. Johnson Broadcasting Co. v. FCC, 85 U.S. App. 
D.C. 40, 175 F.2d 351 (1949). 


Since the Board did not adequately explain why the issue 
was immaterial when its previous decision in this same 
case gave such great weight to it, the Board owed this 
Court, the parties to the proceeding and the public a com- 
parative evaluation on the issue of need for strengthening. 
It is possible, we suppose, that as a result of such a com- 


es 
“The Need for Strengthening.” (Tr. 2116). A central finding thus 
adopted related to Eastern’s financial losses between 1960 and 
1963, although the Board did not adopt the examiner’s findings 
on Eastern’s recent financial improvement nor his findings with 
respect to the significance of Eastern’s past losses. If data re- 
lating to Eastern’s financial results were “not pertinent” in a 
period when Eastern was showing a profit, we do not understand 
why they were pertinent in a period when Eastern was showing 
a loss. 
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parative evaluation the Board would have concluded, con- 
trary to the examiner, that Eastern’s needs were the same 
as Braniff’s, and concluded for that reason that the issue 
was not entitled to much weight in choosing between the 
applicants. It is even possible, we suppose, that the Board 
would have found Eastern’s needs greater than Braniff’s 
and for that reason awarded the route to Eastern. In 
either event this Court might have been in a position to 
exercise the power of review that Congress has conferred 
upon it and to determine the sufficiency of the findings and 
the support for them in the record. But the Board did not 
make findings on the issue of carrier strengthening, much 
less the comparative evaluation that was required. Ac- 
cordingly, the Board’s orders awarding the Texas-Florida 
route to Eastern should be set aside. Braniff Airways v. 
CAB, 113 U.S. App. D.C. 132, 306 F.2d 739 (1962) ; John- 
son Broadcasting Co. v. FCC, 85 U.S. App. D.C. 40, 175 
F.2d 351 (1949). 


Il. THE BOARD’S TREATMENT OF THE CASE ON THE 
MERITS IS CONSISTENT ONLY WITH THE IMPER- 
MISSIBLE THEORY THAT EASTERN WAS ENTITLED 
TO PREFERENCE FOR HAVING OPERATED THE 
ROUTE 


Eastern has been operating the Texas-Florida route 
since 1961. The Board was urged by Eastern to take this 
fact into account in choosing between Eastern and Braniff 
to operate the route; indeed, the Board was urged to give 
this fact decisive weight in the selection... In form the 
Board eschewed this factor as a ground for decision. It 
would have been thoroughly illegal, we submit, for the 
Board to have afforded the fact of Eastern’s previous op- 


2The argument of counsel for Eastern before the Board is at 
Tr. 1971-94. 
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erations any weight whatever in choosing between Braniff 
and Eastern! In fact, however, while the Board paid 
formal heed to the illegality of such consideration, its opin- 
ion in support of its selection of Eastern is consistent only 
with the theory that Eastern’s interim operations were 
weighed in the balance. In attaching great weight to the 
considerations that it did, the Board revealed that it was 
heavily influenced by the fact of Hastern’s having op- 
erated the route. Thus, for example, the Board asserted 
as a principal ground for one of the three “important and 
persuasive considerations” said to dictate Eastern’s selec- 
tion and the sole ground for another of those considera- 
tions an assumption that was egregiously wrong and could 
have been true only if Eastern was credited for its tem- 
porary operations over the route. This assumption related 
to the number of points on the route at which the appli- 
cants already had operations and facilities; the record is 
unambiguously clear that Eastern had no advantage in 
this respect unless its Dallas and Fort Worth operations 
were taken into account. At another point Eastern was 
eredited with having promotional advantages with respect 
to Florida vacation travellers by reason of its establish- 
ment in Florida. Common sense and the Board’s own opin- 
ions, however, compel the conclusion that promotional 
advantages derive from identification and establishment 
at the source of the traffic, which on this route was not 
Florida but Texas and beyond, where Braniff was well 
established and Eastern was not established at all, unless 
under the impermissible theory that it was to be credited 


2This the Board has elsewhere recognized. See, for example, 
the Board’s statement that it would be “manifestly unfair, if not 
legal error, to consider” the temporary operations of a carrier 
on a route as influencing its selection for permanent authority 
in Reopened Milwaukee-Chicago-New York Restriction Case, 18 
C.A.B. 586, 609 (1954). 
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for interim operations on the route. Again, the Board 
seems to have been influenced by the fact that Eastern 
had been operating the route. Once it is recognized that 
Eastern cannot be credited for its interim operations, as 
in form the Board did, the Board’s opinion becomes irra- 
tional; and its findings are far short of adequate to support 
the conclusion reached. 


1. The Board’s Opinion Relied Heavily Upon an Un- 
deniable Mistake of Fact—The Board’s opinion stated that 
there were all “important and persuasive considerations” 
that dictated Eastern’s selection. The first two recited con- 
siderations—that Eastern had economical and operational 
advantages not available to Braniff and that the route 
would “integrate” better with Eastern’s system than with 
Braniff’s—were based in very large part on the assumption 
that Eastern was established at more points on the route 


than was Braniff. The latter consideration, route “integra- 
tion,” was based entirely on this assumption. (Tr. 2089-90). 


The assumption that Eastern had an advantage in this 
respect was based upon the mistaken supposition that the 
route involved service at each of the cities named in the 
Board order defining the scope of the proceeding. It is 
true that the route at issue had been described in the 
Board’s order as a route “between Miami/Fort Lauder- 
dale, Fla., and Fort Worth, Tex., via St. Petersburg-Clear- 
water and Tampa, Fla., New Orleans, La., and Dallas, 
Tex.” (Tr. 169). But, in fact, the route was a Dallas— 
New Orleans—Tampa—Miami route. This is the way that 
Braniff proposed to serve the route (Tr. 768), and Eastern 
proposed to serve these four points and in addition the 
airport at Fort Worth, nearby to Dallas (Tr. 932). Al- 
though St. Petersburg and Clearwater are named on sev- 
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eral of Eastern’s route certificates, it serves these cities 
only through the Tampa station, pursuant to authoriza- 
tion of the Civil Aeronautics Board. CAB Order No. E- 
21374, October 7, 1964. In this case, both Braniff and 
Eastern proposed to serve St. Petersburg and Clearwater 
through Tampa. Similarly, Fort Lauderdale was a point 
named on the route, but both Eastern and Braniff pro- 
posed to serve Fort Lauderdale traffic only through the 
Miami station. Thus the route involved New Orleans, 
Dallas/Fort Worth and two Florida points. Braniff serves 
all of these points except Tampa. Eastern, on the other 
hand, had to establish stations at Dallas and Fort Worth, 
the Texas points that are at the heart of Braniff’s system, 
unless it was—as the Board recognized it could not be— 
credited with having operated the Dallas-Miami route. 


If Tampa, an intermediate point on the route and the 
only new station that Braniff would have had to establish, 
is equated with Dallas, the central traffic point on its west- 
ern end and along with Fort Worth one of two Texas sta- 
tions that Eastern would have had to establish, it is quite 
clear that Eastern’s supposed “operational and economic 
advantages” and superior route integration, to the extent 
that they related to existing facilities and services at points 
on the route, simply do not exist.’ There is in this no ques- 
tion of substantiality of evidence to support administrative 
findings; these facts are undisputed and undisputable. 


This is the kind of mistake in fact that ordinarily would 
be resolved on petition for reconsideration. Not here, how- 


1 Moreover, the significance of Eastern’s supposed advantages 
in these respects is not at all clear. The Board related them to 
lower costs of operations. Yet it adopted the finding that either 
carrier would earn approximately $1,500,000 annually on opera- 
tions over the route. (Tr. 2087, 2116). 
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ever. Members Minetti and Gillilland, the two remaining 
members of the supposed three members that decided 
originally to award the route to Eastern, did file a state- 
ment. They referred vaguely to other “operational and 
economic” advantages available to Eastern and said that, 
so far as the question raised was concerned, “a change in 
these station costs would not affect the ultimate conclusion 
on the carrier selection issue.”* (Tr. 2327). Thus were 
the “important and persuasive considerations” dictating 
Eastern’s selection acknowledged to be immaterial. By the 
statement of these two concurring members, even a demon- 
stration of Braniff’s superior advantage in this respect 
would not have affected the result.’ 


2. The Board Failed Comparatively to Evaluate Par- 
allel Considerations Relating to the Applicants.—The “op- 
erational and economic” advantages said to dictate East- 
ern’s selection were based in large part on Eastern’s 
supposed superiority in numbers of points on the route at 
which the applicants had existing facilities and services, 
which we have just mentioned. Eastern’s other significant 
advantage in this respect was, the Board said, that “East- 
ern already serves and is well established at all of the 


2 They apparently read the original opinion as relating Eastern’s 
supposed edge in existing facilities only to costs of new station 
facilities. This, we submit, does not fairly reflect the weight that 
was given in the original opinion to this erroneous assumption. 


2 The treatment of this erroneous assumption by the two remain- 
ing concurring members is revealing. In Part I above, we noted 
the Board’s statements that a decision is not final until it is 
adopted, issued and served and that, up to the final step, each 
member has the option of altering a conclusion or finding until 
then only tentatively reached. In this case, the instant Mr. Boyd 
departed the concurring members that remained were simply 
stuck with what he had approved, including the erroncous assump- 
tion made. 
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points on the route except Dallas/Fort Worth, it has a sub- 
stantial identification in Florida, and for years has been, 
and will be, promoting the development of Florida vaca- 
tion traffic.”* (Tr. 2089). 


Thus the Board recognized at the same time (1) that 
Eastern was established zm Florida and (2) that promotion 
of traffic over the route involved promotion of vacation 
traffic to Florida, which is traffic originating outside of 
Florida. Common sense and the Board’s own decisions 
make it quite clear that the relevant cities at which a car- 
rier has identification for purposes of promoting travel 
are the cities at which such travel originates. As the Board 
has said, “the identity which is significant . . . is the iden- 
tity with the source of traffic rather than identity with 
the area to which the traffic is destined.” Transpacific 
Route Case, 32 C.A.B. 928, 941 (1961) (emphasis in 
original). 


The fact is that Braniff is well established at Dallas, its 
home base and principal traffic center, as well as at cities 
behind Dallas. This is where Florida vacation travellers 
that would move over the Dallas-Miami route would origi- 
nate. Eastern is not established behind Dallas by any 
theory; it is established in Dallas only under the imper- 
missible theory that the fact of its interim operations is en- 
titled to weight in making the selection between Braniff 


1 Apparently a third such advantage was thought to be the fact 
that Eastern already flew the 200-mile segment between Tampa 
and Miami. (The Dallas-Miami route overall was approximately 
1,100 miles.) It is difficult to say what significance this was 
thought to have. In November 1964, counsel for Eastern informed 
the Board that, of the 10,000 monthly passengers over the Dallas- 
Miami route, “almost none” were local Tampa-Miami passengers. 
(Tr. 1994). 
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and Eastern. The advantage in promoting Florida vaca- 
tion travel was obviously Braniff’s.* 


It should be noted that Braniff did not ask the Board to 
raise to an “important and persuasive consideration” in 
carrier selection its clear advantage over Eastern in terms 
of promoting Florida vacation travel. Nor, for obvious 
reasons, did Eastern, except in connection with its general 
plea that its temporary operations entitled it to the route. 
This, then, was the Board’s choice—a choice that was prob- 
ably influenced, as we have noted, by the fact that Eastern 
was operating the route. Once that choice was made, it be- 
came the Board’s clear duty to evaluate both Eastern and 
Braniff in terms of the question posed—which carrier 
could, by reason of its existing operations, better promote 
Florida vacation travel. It did not evaluate at all Braniff’s 
superior identification at the source of the traffic; it merely 
said that Eastern had a superior identification at the desti- 
nation of the traffic and that this was an “important and 
persuasive consideration” dictating Eastern’s selection. 
This will not do. The Board “cannot select and assert as 
material the pertinent characteristics of one applicant and 
ignore the related features of others.” Plains Radio Broad- 
casting Co. v. FCC, 85 U.S. App. D.C. 48, 52, 175 F.2d 359, 
363 (1949). Or, put another way, when an agency deems 
a factor material in a comparative licensing case, it is 
incumbent upon that agency to evaluate each applicant with 
respect to that factor. Johnson Broadcasting Co. v. FCC, 
85 U.S. App. D.C. 40, 46, 175 F.2d 351, 357 (1949). The 
result that the Board reached by not adhering to these 
principles demonstrates anew the need for them. 


1Jt should be noted that the Board in its opinion stated quite 
unequivocally that “Braniff and Eastern are both experienced car- 
riers fully capable . . - of aggressively developing the traffic.” 
(Tr. 2087). 
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3. The Board Did Not Come to Grips With the Rela- 
tionship Between Carrier Interests and the Interests of the 
Travelling Public—We have discussed the first two “im- 
portant and persuasive considerations” that were said to 
' dictate Eastern’s selection. The third and last such con- 
sideration was the relatively greater diversion by Conti- 
nental, Delta and National that would result from Braniff’s 
certification. The Board’s opinion cannot fairly be read as 
offering any reason for attaching significance to such diver- 
sion other than “the Board has always considered the 
financial disadvantage to existing carriers an element to be 
weighed in choosing between competing applicants.” (Tr. 
2091). This, we suggest, does not adequately explain its 
significance in terms of the “public convenience and 
necessity.” 


By way of background, it may be noted that some of the 
factors that the Board has deemed significant in selecting 
carriers to operate airline routes look to the interests of 
the carriers subject to its regulation. Prominent among 
such considerations are the questions of carrier strengthen- 
ing, with respect to which anticipated profitability of op- 
erations is an important element, and of revenue diversion 
from carriers. Other considerations look to the interests 
of the travelling public. Such a consideration might be, 
for example, lower fares, or more or better schedules, or, 
as in this case, greater beyond-area benefits in the form of 
first one-carrier services in a number of markets. 


Although it is not always so, there is frequently a con- 
flict between carrier interests and the interests of the pub- 
lic in air route licensing cases. When an applicant is author- 
ized to provide improved service to the public, it will fre- 
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quently be at the expense of other cearriers.1 This was such 
a case. The relatively greater diversion from the three 
carriers, Continental, Delta and National, arose from the 
greater beyond-area benefits that Braniff’s services would 
provide. 


The Board never faced up to the relationship between 
such diversion and improved service to the public. It 
acknowledged the greater benefit to the travelling public 
of having Braniff’s services over the route by its statement 
that Braniff had an “edge over Eastern in terms of beyond 
services.” The Board even acknowledged that this should 
be “given consideration.” Yet the Board, without analysis, 
raised to a “significant factor” the relatively slight diver- 
sion from three prosperous non-applicant carriers, which 
was attributable to Braniff’s superior beyond-area service. 
Although the Board’s opinion tried to minimize Braniff’s 
advantage in beyond-area service by terming it “slight,” 
the fact remained that it was the only factor in the case 
that had any obvious relationship to the interests of the 
travelling public. To be sure, the Federal Aviation Act per- 
mits the Board to put carrier interests before the interests 
of the travelling public when the Board’s findings properly 
support such action in the broader public interest. Here, 
however, there was no support for placing carrier interests 
before the acknowledged greater interests of the travelling 
public in having Braniff’s services over the route.” 


1 Thus, in the original Southern Transcontinental Service Case, 
the cost of service improvements made there was 6 to 8 million 
dollars, by the Board’s estimate, to one carrier alone. 33 C.A.B. 
at 737. 


2 An analysis would have indicated the diversion impact was 
indeed insignificant in that Continental, Delta and National are 
enjoying traffic growth and profits unparalleled in their histories. 
See 1965 CAB Ann. Rep. 87. 
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Quite apart from the Board’s failure to face up to this 
question, the Board’s opinion shows an incredible lack of 
consistency even on its treatment of carrier interests. For 
example, the Board without any real explanation raised 
slight diversion from three prosperous non-applicant car- 
riers to an “important and persuasive” consideration favor- 
ing Eastern’s selection. Yet, later on in the same opinion, 
the Board deemed immaterial relative considerations with 
respect to the applicants on their need for strengthening, 
which had been a central issue in the presentation of the 
parties, because one of the applicants was not shown to be 
a “marginal carrier.” There is no way to rationalize the 
Board’s treatment of the interests affected or its conclusion 
that Eastern should be selected to operate the Texas- 
Florida route. 


The Board’s treatment of this case was, we submit, not 
what the public has a right to expect from a great federal 
agency charged with the duty of acting in the public in- 
terest. This Court should reverse the Board not only for 
each of the procedural and substantive errors we have re- 
lated but also for all of them. In a context heavily colored 
by the undeniable air of urgency of three members in a 
hurry to decide an important case before one of them de- 
parted, it acted not the role of impartial arbiter of the pub- 
lic interest that has been assigned to it but rather the role 
of advocate of its own position previously reached in a way 
that this Court could not uphold. Only this latter role is 
consistent with the Board’s opinion and its treatment of 
the affected interests. It treated lightly of the acknowledged 
greater interest of the travelling public in having Braniff’s 
service over the route; it deemed “not pertinent” facts bear- 
ing upon the issue formerly said to be decisive, only after 
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the evidence was in and the issue was resolved in Branifi’s 
favor; it exalted to “important and persuasive considera- 
tions” matters that had been so lacking in importance that 
they did not merit mention in the Board’s earlier opinion, 
considerations on their face and also in the circumstances of 
marginal significance in terms‘the greater interest of the 
public in having Braniff’s services, considerations, more- 
over, that could have been given such weight only by the 
apparent inadmissible influence of the fact of Eastern’s 
having operated the route; it misapplied the facts even to 
these marginal considerations; it relied heavily upon, 
among other things, a supposed fact that even a casual 
glance at the record would have disclosed to be in error. 
In all of these circumstances, this Court may appropriately 
conclude, as it has in other circumstances, that the Board’s 
decision “was not based upon that careful consideration of 
the evidence which is properly to be expected from an un- 


biased body of experts discharging a function so important 
from the standpoint of both the parties and the public.” 
Saginaw Broadcasting Co. v. FCC, 68 U.S. App. D.C. 282, 
291-92, 96 F.2d 554, 563-64 (1938), cert. denied, 305 U.S. 
613 (1938). 
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CONCLUSION 


For the reasons set forth herein, the Board’s orders 
should be set aside. 


Respectfully submitted, 


B. Howert Haw 
AexanpderR EK. BenneETT 
1229 Nineteenth Street, N.W. 
Washington, D. C. 20036 
Attorneys for Petitioner 
Braniff Airways, Inc. 


Of Counsel: 
Arnotp & PorTer 


August 16, 1966 


APPENDICES 


APPENDIX I 


A. Pertinent provisions of the Federal Aviation Act, 
72 Stat. 731, 49 U.S.C. § 1301 et seq., are as follows: 


DecuaraTion oF Pouicy: THe Boarp 


“Szc, 102. In the exercise and performance of its 
powers and duties under this Act, the Board shall con- 
sider the following, among other things, as being in 
the public interest, and in accordance with the public 
convenience and necessity: 


“(a) The encouragement and development of an air- 
transportation system properly adapted to the present 
and future needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the 
national defense ; 


“(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent ad- 
vantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans- 
portation, and to improve the relations between, and 
coordinate transportation by, air carriers; 


“(¢) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac- 
tices ; 

“(d) Competition to the extent necessary to assure 
the sound development of an air-transportation sys- 
tem properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal 
Service, and of the national defense; 
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“(e) The promotion of safety in air commerce; and 
“(f) The promotion, encouragement, and develop- 


ment of civil aeronautics.” 


Continuation oF Existinc Boarp 


Quorum, Principal Office, and Seal 


“[Sec. 201] (c) Three of the members shall con- 
stitute a quorum of the Board. The principal office 
of the Board shall be in the District of Columbia where 
its general sessions shall be held, but whenever the 
convenience of the public or of the parties may be 
promoted, or delay or expense may be prevented, the 
Board may hold hearings or other proceedings at any 
other place. The Board shall have an official seal which 
shall be judicially noticed and which shall be pre- 
served in the custody of the secretary of the Board.” 


GeweraL Powers AND Duties of THE Boarp 
General Powers 


“Spc, 204. (a) The Board is empowered to perform 
such acts, to conduct such investigations, to issue and 
amend such orders, and to make and amend such gen- 
eral or special rules, regulations, and procedure, pur- 
suant to and consistent with the provisions of this 
Act, as it shall deem necessary to carry out the pro- 
visions of, and to exercise and perform its powers 
and duties under this Act. 
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Publications 


“(d) Except as may be otherwise provided in this 
Act, the Board shall make a report in writing in all 
proceedings and investigations under this Act in which 
formal hearings have been held, and shall state in 
such report its conclusions together with its decision, 
order, or requirement in the premises. All such re- 
ports shall be entered of record and a copy thereof 
shall be furnished to all parties to the proceeding or 
investigation. The Board shall provide for the pub- 
lication of such reports, and all other reports, orders, 
decisions, rules, and regulations issued by it under this 
Act in such form and manner as may be best adapted 
for public information and use. Publications purport- 
ing to be published by the Board shall be competent 
evidence of the orders, decisions, rules, regulations, 
and reports of the Board therein contained in all 
courts of the United States, and of the several States, 
Territories, and possessions thereof, and the District 
of Columbia, without further proof or authentication 
thereof.” 


CERTIFICATE OF PuBLIC CONVENIENCE AND NECESSITY 


Certificate Required 


“Sec. 401. (a) No air carrier shall engage in any 
air transportation unless there is in force a certificate 
issued by the Board authorizing such air carrier to 
engage in such transportation. 


Application for Certificate 


“(b) Application for a certificate shall be made in 
writing to the Board and shall be so verified, shall 
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be in such form and contain such information, and 
shall be accompanied by such proof of service upon 
such interested persons, as the Board shall by regu- 
lation require. 


Notice of Application 


“(e) Upon the filing of any such application, the 
Board shall give due notice thereof to the public by 
posting a notice of such application in the office of the 
secretary of the Board and to such other persons as 
the Board may by regulation determine. Any inter- 
ested person may file with the Board a protest or mem- 
orandum of opposition to or in support of the issuance 
of a certificate. Such application shall be set for a pub- 
lic hearing, and the Board shall dispose of such appli- 
eation as speedily as possible. 


Issuance of Certificate 


“(d)(1) The Board shall issue a certificate author- 
izing the whole or any part of the transportation cov- 
ered by the application, if it finds that the applicant is 
fit, willing, and able to perform such transportation 
properly, and to conform to the provisions of this Act 
and the rules, regulations, and requirements of the 
Board hereunder, and that such transportation is re- 
quired by the public convenience and necessity; other- 
wise such application shall be denied. 


Terms and Conditions of Certificate 


“(e)(1) Hach certificate issued under this section 
shall specify the terminal points and intermediate 
points, if any, between which the air carrier is author- 
ized to engage in air transportation and the service to 
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be rendered; and there shall be attached to the exercise 
of the privileges granted by the certificate, or amend- 
ment thereto, such reasonable terms, conditions, and 
limitations as the public interest may require. 


Effective Date and Duration of Certificate 


“(f) Each certificate shall be effective from the date 
specified therein, and shall continue in effect until sus- 
pended or revoked as hereinafter provided, or until 
the Board shall certify that operation thereunder has 
ceased, or, if issued for a limited period of time under 
subsection (d)(2) of this section, shall continue in ef- 
fect until the expiration thereof, unless, prior to the 
date of expiration, such certificate shall be suspended 
or revoked as provided herein, or the Board shall 
certify that operations thereunder have ceased: Pro- 
vided, That if any service authorized by a certificate 
is not inaugurated within such period, not less than 
ninety days, after the date of the authorization as shall 
be fixed by the Board, or if, for a period of ninety 
days or such other period as may be designated by the 
Board any such service is not operated, the Board may 
by order, entered after notice and hearing, direct that 
such certificate shall thereupon cease to be effective to 
the extent of such service. 


Authority to Modify, Suspend, or Revoke 


“(g) The Board upon petition or complaint or upon 
its own initiative, after notice and hearings, may alter, 
amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and necessity 
so require, or may revoke any such certificate, in whole 
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or in part, for intentional failure to comply with any 
provision of this title or any order, rule, or regulation 
issued hereunder or any term, condition, or limitation 
of such certificate: Provided, That no such certificate 
shall be revoked unless the holder thereof fails to com- 
ply, within a reasonable time to be fixed by the Board, 
with an order of the Board commanding obedience to 
the provision, or to the order (other than an order is- 
sued in accordance with this proviso), rule, regulation, 
term, condition, or limitation found by the Board to 
have been violated. Any interested person may file 
with the Board a protest or memorandum in support of 
or in opposition to the alteration, amendment, modifi- 
cation, suspension, or revocation of the certificate.” 


Conxpucr oF PRocEEDINGS 


“Sec. 1001. The Board and the Administrator, sub- 
ject to the provisions of this Act and the Administra- 
tive Procedure Act, may conduct their proceedings in 
such manner as will be conducive to the proper dis- 
patch of business and to the ends of justice. No mem- 
ber of the Board or Agency shall participate in any 
hearing or proceeding in which he has a pecuniary in- 
terest. Any person may appear before the Board or 
Agency and be heard in person or by attorney. The 
Board, in its discretion, may enter its appearance and 
participate as an interested party in any proceeding 
conducted by the Administrator under title III of this 
Act, and in any proceeding conducted by the Admin- 
istrator under title VI of this Act from which no ap- 
peal is provided to the Board. Every vote and official 
act of the Board and the Agency shall be entered of 
record, and the proceedings thereof shall be open to 


7a, 


the public upon request of any interested party, un- 
less the Board or the Administrator determines that 
secrecy is requisite on grounds of national defense.” 


Oxpezs, Notices, anD SERVICE 


Effective Date of Orders; Emergency Orders 


“Sc. 1005. (a) Except as otherwise provided in 
this Act, all orders, rules, and regulations of the Board 
or the Administrator shall take effect within such rea- 
sonable time as the Board or Administrator may pre- 
scribe, and shall continue in force until their further 
order, rule, or regulation, or for a specified period of 
time, as shall be prescribed in the order, rule, or regu- 
lation: Provided, That whenever the Administrator is 
of the opinion that an emergency requiring immediate 
action exists in respect of safety in air commerce, the 
Administrator is authorized, either upon complaint or 
his own initiative without complaint, at once, if he so 
orders, without answer or other form of pleading by 
the interested person or persons, and with or without 
notice, hearing, or the making or filing of a report, to 
make such just and reasonable orders, rules, or regula- 
tions, as may be essential in the interest of safety in 
air commerce to meet such emergency: Provided 
further, That the Administrator shall immediately in- 
itiate proceedings relating to the matters embraced in 
any such order, rule, or regulation, and shall, insofar 
as practicable, give preference to such proceedings 
over all others under this Act. 


Designation of Agent for Service 


“(b) It shall be the duty of every air carrier and 
foreign air carrier to designate in writing an agent 
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upon whom service of all notices and process and all 
orders, decisions, and requirements of the Board and 
the Administrator may be made for and on behalf of 
said carrier, and to file such designation with the Ad- 
ministrator and in the office of the secretary of the 
Board, which designation may from time to time be 
changed by like writing similarly filed. Service of all 
notices and process and orders, decisions, and require- 
ments of the Administrator or the Board may be made 
upon such carrier by service upon such designated 
agent at his office or usual place of residence with like 
effect as if made personally upon such carrier, and in 
default of such designation of such agent, service of 
any notice or other process in any proceedings before 
said Administrator or Board or of any order, decision, 
or requirements of the Administrator or Board, may 
be made by posting such notice, process, order, require- 
ment, or decision in the office of the Administrator or 
with the secretary of the Board. 


Other Methods of Service 


“(e) Service of notices, processes, orders, rules, and 
regulations upon any person may be made by personal 
service, or upon an agent designated in writing for the 
purpose, or by registered or certified mail addressed to 
such person or agent. Whenever service is made by 
registered or certified mail, the date of mailing shall 
be considered as the time when service is made. 


Suspension or Modification of Order 


“(a) Except as otherwise provided in this Act, the 
Administrator or the Board is empowered to suspend 
or modify their orders upon such notice and in such 
manner as they shall deem proper. 
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Compliance with Order Required 


“(e) It shall be the duty of every person subject 
to this Act, and its agents and employees, to observe 
and comply with any order, rule, regulation, or certifi- 
cate issued by the Administrator or the Board under 
this Act affecting such person so long as the same shall 
remain in effect. 


Form and Service of Orders 
“(f£) Every order of the Administrator or the Board 
shall set forth the findings of fact upon which it is 
based, and shall be served upon the parties to the pro- 
ceeding and the persons affected by such order.” 


Jupician Review or OrpERS 


Power of Court 


“[Sec. 1006] (d) Upon transmittal of the petition 
to the Board or Administrator, the court shall have 
exclusive jurisdiction to affirm, modify, or set aside 
the order complained of, in whole or in part, and 
if need be, to order further proceedings by the Board 
or Administrator. Upon good cause shown and after 
reasonable notice to the Board or Administrator, in- 
terlocutory relief may be granted by stay of the order 
or by such mandatory or other relief as may be ap- 
propriate. 


Findings of Fact Conclusive 
“(e) The findings of facts by the Board or Admin- 
istrator, if supported by substantial evidence, shall be 
conclusive. No objection to an order of the Board or 
Administrator shall be considered by the court unless 
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such objection shall have been urged before the Board 
or Administrator or, if it was not so urged, unless there 
were reasonable grounds for failure to do so.” 


B. Pertinent provisions of the Administrative Procedure 
Act, 60 Stat. 237, 5 U.S.C. § 1001 e¢ seg., are as follows: 


Hearincs 


“[Sec. 7] (¢) Evwence.—Except as statutes other- 
wise provide, the proponent of a rule or order shall 
have the burden of proof. Any oral or documentary 
evidence may be received, but every agency shall as a 
matter of policy provide for the exclusion of irrelevant, 
immaterial, or unduly repetitious evidence and no sanc- 
tion shall be imposed or rule or order be issued except 
under consideration of the whole record or such por- 
tions thereof as may be cited by any party and as sup- 
ported by and in accordance with the reliable, proba- 
tive, and substantial evidence. Every party shall have 
the right to present his case or defense by oral or docu- 
mentary evidence, to submit rebuttal evidence, and to 
conduct such cross-examination as may be required for 
a full and true disclosure of the facts. In rule making 
or determining claims for money or benefits or applica- 
tions for initial licenses any agency may, where the 
interest of any party will not be prejudiced thereby, 
adopt procedures for the submission of all or part of 
the evidence in written form.” 


DECISIONS 
* * dl a * 


“[Sec. 8] (b) SuBMrTrars AND Decisions.—Prior 
to each recommended, initial, or tentative decision, or 
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decision upon agency review of the decision of sub- 
ordinate officers the parties shall be afforded a reason- 
able opportunity to submit for the consideration of the 
officers participating in such decisions (1) proposed 
findings and conclusions, or (2) exceptions to the de- 
cisions or recommended decisions of subordinate offi- 
cers or to tentative agency decisions, and (3) support- 
ing reasons for such exceptions or proposed findings 
or conclusions. The record shall show the ruling upon 
each such finding, conclusion, or exception presented. 
All decisions (including initial, recommended, or tenta- 
tive decisions) shall become a part of the record and 
include a statement of (1) findings and conclusions, 
as well as the reasons or basis therefor, upon all the 
material issues of fact, law, or discretion presented on 
the record; and (2) the appropriate rule, order, sanc- 
tion, relief, or denial thereof.” 


JupIcIaL REVIEW 


“TSec. 10] (e) Scopz or Review.—So far as neces- 
sary to decision and where presented the reviewing 
court shall decide all relevant questions of law, inter- 
pret constitutional and statutory provisions, and deter- 
mine the meaning or applicability of the terms of any 
agency action. It shall (A) compel agency action un- 
lawfully withheld or unreasonably delayed; and (B) 
hold unlawful and set aside agency action, findings, and 
conclusions found to be (1) arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance 
with law; (2) contrary to constitutional right, power, 
privilege, or immunity; (3) in excess of statutory juris- 
diction, authority, or limitations, or short of statutory 
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right; (4) without observance of procedure required 
by law; (5) unsupported by substantia] evidence in any 
case subject to the requirements of section 7 and 8 or 
otherwise reviewed on the record of an agency hearing 
provided by statute; or (6) unwarranted by the facts 
to the extent that the facts are subject to trial de novo 
by the reviewing court. In making the foregoing de- 
terminations the court shall review the whole record 
or such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of prejudicial 
error.” 
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APPENDIX Ii 


(Letterhead of Arnold & Porter, Washington, D.C.) 


August 8, 1966 


Warren L. Sharfman, Esq. 
Associate General Counsel 
Civil Aeronautics Board 
Washington, D. C. 20428 


Re: Braniff Airways, Inc. v. CAB, 
D.C. Cir. No. 20,160 


Dear Mr. Sharfman: 


In connection with the petition filed on May 4, 1966, by 
Braniff Airways, Inc., for review by the United States 
Court of Appeals for the District of Columbia Circuit of 
orders entered by the Civil Aeronautics Board in Reopened 
Southern Transcontinental Service Case, Docket No. 
7984, et al., questions have been raised concerning the law- 
fulness of entry of the Board’s Order No. E-22252, dated 
June 1, 1965. Pursuant to our earlier conversation, we 
hereby request that you supply to us, for possible use in 
connection with that judicial proceeding, certified copies 
of the following items: 


1. Any minutes or other Board-approved documents re- 
lating to the Board’s notation procedures, including 
documents relating to procedures for ratification. 


. The minutes of any Board meetings reflecting con- 
sideration of, or action upon, the Reopened Southern 
Transcontinental Service Case, Docket No. 7984, 
et al., in the period from November 5, 1964, when 
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oral argument on the merits of the case was held, to 
and including March 7, 1966, when the order on peti- 
titions for reconsideration was entered. 


In addition, we request that you supply us with any 
agenda for Board meetings or other documents that reflect 
consideration having been given by the Board to the Re- 
opened Southern Transcontinental Service Case for the 
same period covered by the request under item 2 above. 


Yours very truly, 


/s/ B. Howew, Hin 
B. Howell Hill 
Attorney for Braniff Airways, Inc. 
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(Letterhead of Civil Aeronautics Board, 
Washington, D.C.) 


August 9, 1966 


B. Howell Hill, Esq. 
Arnold and Porter 
1229—19th Street, N.W. 
Washington, D.C. 20036 


Re: Braniff Airways, Inc. v. Civil Aeronautics 
Board, C.A.D.C. No. 20,160 


Dear Mr. Hill: 


In response to your request of August 8, 1966, we have 
asked the Office of the Secretary to prepare certified copies 
: of those portions of the Board’s official minutes dealing 

with— 


(1) the Board’s current procedures for voting by nota- 
tion and for ratifying decisions so taken; and 


(2) all actions taken by the Board in the Reopened 
Southern Transcontinental Service Case, Docket 
7984, et al., between November 5, 1964, and March 
7, 1966, inclusive. 


The Office of the Secretary has ascertained that the 
Board’s notation and ratification procedures currently in 
effect are governed by resolutions contained in the min- 
utes of March 19, 1946, April 23, 1957, and January 7, 1958, 
relevant excerpts of which, certified by the Secretary, are 
enclosed. Neither we nor the Office of the Secretary are 
aware of any Board-approved documents which go beyond 
or alter the procedures described in the foregoing minutes. 
The Secretary has also certified extracts from the minutes 
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of November 6, 1964, June 8, 1965, July 23, 1965, July 30, 
1965, August 23, 1965, and March 11, 1966, which are all 
of the minutes reflecting Board consideration of or action 
on the subject case, plus the complete minutes of June l, 
1965, all of which are also enclosed. (The exhibits referred 
to in these minutes are not attached, as they are simply 
the Board’s opinions and orders which you already have.) 
The Secretary will in due course bill you for the fore- 
going certified minutes as required by the Board’s rules. 

As for agendas of Board meetings, these are not made 
available outside of the Board, nor do we understand how 
they could be relevant to the court of appeals’ review of 
the Board’s orders in this case. We have made no effort 
to ascertain what documents or memoranda exist reflecting 
discussions of the case within the Board, instructions by 
the Board to the staff, drafts of opinions and/or orders, 
advice given the Board by the General Counsel, etc., since 


such documents or memoranda would constitute parts of 
the Board’s internal decisional and thought processes 
which cannot be made available to persons outside the 
Board. 


Sincerely, 


/s/ Rosert L. TooMEY 
Robert L. Toomey 
Acting Associate General Counsel 
Litigation and Legislation 


Enclosures 
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Excerpt from 


Mrxvres or A Meetine or THE Crvm Azzonavtics Boarp 
Held at Its Office in Washington, D. C., on March 19, 1946 


PRESENT: 
Ryan, Acting Chairman, 
Brancu, Lez, 
Members of the Board. 


The Board convened at 12:30 p. m. 


Ratification of actions taken by Notation. The Board 
ratified its approval of a proposal that the Minute Clerk 
at the beginning of each calendar meeting present for 
ratification all actions taken by notation since the pre- 


vious meeting. This proposal was approved by notation 
on March 15, 1946, after consideration of a memorandum 
(exhibit A434) from the Secretary. 


Freep A. Toomss 
Secretary 
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MEMORANDUM 
March 13, 1946 


To: The Board 
From: The Secretary 
Sussect: Ratification of actions taken by notation 


Will you please indicate below whether you are agree- 
able to having the Minute Clerk at the beginning of each 
calendar meeting present for ratification all actions taken 
by notation since the previous meeting. This arrangement 
would not take up more than a minute or so each time and 
it would greatly facilitate the work of the Minutes Section. 


/s/ Frep A. Toomss 
Fred A. Toombs 
Secretary 


not participating 
L. Welch Pogue 
/s/ A. BR. 
Oswald Ryan 


/s/ H. B. 
Harllee Branch 


/s/ J. L. 
Josh Lee 


out of town 
Clarence M. Young 
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Excerpt from 
Mrvotes or a Meetine or THE Crvm Arronavtics Boarp 
Held at Its Office in Washington, D. C., April 23, 1957 
PRESENT: 


Mr. Durrexz, Chairman, 
Mr. Guryey, Vice Chairman, 
Mr. Denny, Mr. Hector, 


Members of the Board. 
The Board convened at 10:05 a.m. 


2. Ratification of actions taken by Notation on April 12, 
15, 16, 17, 18, 19 and 22, 1957. The Board ratified the fol- 
lowing actions taken by Notation on the dates shown: 


(10) Approval of a statement of “Procedure for Han- 
dling Notation Items” (exhibit 511) and of “Tally 
Sheet” (exhibit 511a) for recording of Members’ 
votes in connection with the Notation process. 
(April 17, 1957) 


s se s se * 
/s/ M. C. Mutuican 


M. C. Mulligan 
Secretary 
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Exhibit 511 
Procepure For Hanpuinc Notation Irems 
Matters for consideration and action by the Board which, 
in the opinion of the originating office, will not require 
discussion by the Members may be circulated for approval 
as follows: 


(1) Dating and Numbering. Upon receipt of the docu- 
ment, the Minutes Section will stamp the date it is 
received in the Minutes Section and assign a Nota- 
tion Number for identification and control purposes. 


(2) Signature Cases. 


a. Where signatures of Members are required, the 
Minutes Section will forward study copies to 
each Member simultaneously and information 


copies to the Staff members concerned. Normally 
a signature copy will be circulated first to the 
Vice Chairman, if present and concurring, then 
to the other Members, and lastly to the Chairman. 


_ When a Member is unable to take action within a 
reasonable time (normally within three working 
days), he will forward the signature copy to the 
Member next in order of routing and advise the 
Minutes Section accordingly. 


The Minutes Section will recirculate signature 
copies for information and/or approval of all 
language changes. However, technical changes 
correcting citations, references, grammar, minor 
stylistic flaws, ete., will not be considered lan- 
guage changes unless so indicated by the person 
making the correction. 
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d. Members desiring to make a substantial change 
in language, express a comment, or ascertain the 
views of other Members, will request that the 
item be calendared. 


(3) Tally-Sheet Cases. 


a. When initials, rather than signatures, are suf- 
ficient, the Minutes Section will attach a pink 
tally sheet (CAB Form 124, copy attached) to 
study copies and forward such copies to all Mem- 
bers simultaneously. Information copies will also 
be sent to all staff members concerned. 


. The Minutes Section will indicate in the upper 
right-hand corner of each tally sheet a time limit 
which allows three working days for taking ac- 
tion, and in the event of an emergency, a closer 
time limit will be shown. In such cases an ex- 
planation of the special circumstances involved 
will appear on the first page of the Notation 
document. 


. The Member will indicate his position on the 
recommended action by (1) checking the appro- 
priate box on the Tally Sheet (and, where he dis- 
approves, indicating whether or not he wishes his 
dissent to be shown on the outgoing document, 
if any); (2) initialing in the space provided; and 
(3) returning the Tally Sheet to the Minutes 
Section. 


. When a Member wishes to postpone voting be- 
yond the time limit, he will indicate under “Com- 
ments” his reasons for postponing his vote. 
Upon advice that the Member is prepared to vote, 
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the Minutes Section will furnish another Tally 
Sheet. 


e. When a Member approves or disapproves a rec- 
ommendation, but adds comments, the Minutes 
Section will bring such comments to the attention 
of the other Members and, where necessary OF 
desirable, to the attention of the Office(s) or Bu- 
reau(s) concerned. 


(4) Delivery of N otation Documents. To assure prompt 
action on Notation items (whether signature or tally 
sheet cases), all documents should be hand carried 
among the Members’ Offices and the Minutes Sec- 
tion. Special Messengers are available for this pur- 
pose. 


Report on Status of Notation Items. The Minutes 
Section will prepare and distribute to the Members 
twice weekly a report on the status of pending Nota- 
tion items. When an item has been held beyond the 
designated time limit, the report will show the of- 
fice holding such item and the reason therefor, if 
known. Items will be considered as completed only 
after the Minutes Section has received positive indi- 
cation of the position of each Member. 
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Exhibit 5lla 


CAB Form 124 
(Rev. 4-57) 


CIVIL AERONAUTICS BOARD 
Wasaurneron, D. C. 
Noration No. 
Time Liurr 5 PM 


NOTATION ACTION 


To: Minutes Section 
CO I APPROVE the recommendation contained in this 
notation item. 
CO I DISAPPROVE the recommendation contained 
in this notation item. 
CO I wish my dissent to be shown on outgoing 
document. 
OI do NOT wish my dissent to be shown on 
outgoing document. 
O I desire this item be CALENDARED. 


C I desire to withhold my vote. (See my comments 
below) 


MEMBER 


COMMENTS: 
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Excerpt from 


Mixutes or A MEETING oF THE CrviL AERONAUTICS Boarp 
Held at Its Office in Washington, D.C., January 7, 1958 


PRESENT: 


Mr. Durree, Chairman, 
Mr. Guryey, Vice Chairman, 
Mr. Denny, Mr. Mrverr1, Mr. Hector, 
Members of the Board. 


The Board convened at 10:20 a.m. 
* . s * s 


3. Suggestions for Revised Board Procedures. (Calen- 
dar Items 1, 2, and 3.) The Board considered various sug- 
gestions aimed at expediting the transaction of its day- 


to-day business. After full discussion the following was 
unanimously agreed to: 


(a) Submission of matters to the Board for action 


Any item presented for action by notation will be calen- 
dared at the request of a Member of the Board who feels 
that its nature warrants Board discussion. But when in 
the first instance a Member merely has a question or ques- 
tions regarding the notation item he will endeavor, through 
his Assistant, to resolve the question or questions by dis- 
cussion with the originating Office of Bureau. To facilitate 
this, all notation memoranda will indicate the name and 
telephone extension of the person or persons most familiar 
with the subject matter, and this requirement will also 
apply to memoranda dealing with items to be calendared 
for Board discussion. 
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Except when impossible due to circumstances beyond 
control, memoranda presenting matters for Board action 
will be submitted to the Members at least 24 hours prior 
to the date the matter is to be taken up for calendar dis- 
cussion, or to a deadline for action by notation, in order 
to permit adequate study by the Members. The staff con- 
cerned will be expected to give clear and positive reasons 
in justification of any deadline requiring departure from 
the foregoing rule. 


/s/ M. C. Mutuican 
M. C. Mulligan 
Secretary 


No. 64-113 
Excerpt from 


Muxvutes or A MEETING OF THE CIVIL Agronavtics Boarp 
Held at Its Office in Washington, D.C., November 6, 1964 


PRESENT? 


Mr. Boxn, Chairman, 
Mr. Murpuy, Mr. Gurney, Mr. Mivertt, Mr. GILLILLAND, 
Members of the Board. 


The Board convened at 10:10 a.m. 


2. Ratification of actions taken by notation on October 
28, 29 and 30 and November 2, 4 and 5, 1964. The Board 
ratified the following actions taken by notation on the 
dates shown: 

* se s * . 

(17) Adoption of Order No. E-21477 (exhibit 3915) de- 
nying motion of the Air Line Pilots Association 
for leave to file an otherwise unauthorized docu- 
ment and dismissing motion of Braniff Airways, 
Inc., for leave to file an otherwise unauthorized 
document in the Reopened Southern Transconti- 
nental Service Case, Docket 7984 et al., with Boyd, 
Gurney and Gillilland concurring, and Murphy and 
Minetti not particpating. (November 4, 1964) 


. ° * * * 


Harotp R. SANDERSON 
Secretary 


No. 65-45 


Minvtes or A MEETING oF THE Crvm AERONAUTICS BoarD 
Held at Its Office in Washington, D. C., June 1, 1965 


PRESENT: 


Mr. Boxp, Chairman, 
Mr. Murpuy, Mr. Miverti, Mr. Gruumanp, Mr. Apams, 
Members of the Board. 


The Board convened at 10:25 a. m. 


1. The Board ratified the following actions taken pur- 
suant to delegations of authority on May 25 and 28, 1965. 
The Board ratified the following actions taken pursuant 
to delegations of authority: 


(1) Order E-22218 (exhibit 4543), issued on May 25, 


1965, granting American Flyers Airline Corp. 
exemption to conduct two round-trip pro rata 
passenger charter flights, one between Detroit 
and Nassau, Bahamas for Major Bowling League, 
Detroit, Docket 16166, and the other between New 
York and Montego Bay, Jamaica for Knicker- 
bocker League of New York City, Docket 16167. 


Order E-22219 (exhibit 4544), issued on May 25, 
1965, granting Capitol Airways, Inc., exemption 
to perform one round-trip pro rata passenger 
charter flight between New York and Nassau, 
Bahamas pursuant to a contract with the Con- 
tractors Gourmet Association, Inc., Docket 16157. 


Order No. E-22235 (exhibit 4545), issued on May 
28, 1965, granting Purdue Aeronautics Corpora- 
tion exemption to perform 11 single entity char- 
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ter flights between various points in the United 
States and Reindeer Lake, Saskatchewan, Can- 
ada during the period June 12-July 14, 1965 pur- 
suant to a contract with Doughboy Industries, 
Ine., Docket 16158. 


2. Ratification of actions taken by notation on May 25, 
26, 27 and 28, 1965. The Board ratified the following ac- 
tions taken by notation on the dates shown: 


(1) Adoption of Order F-22213 (exhibit 4546) de- 
clining to exercise the Board’s right of discre- 
tionary review of examiner’s Order E-22021 
which denied petition of Compania Ecuatoriana 
de Aviacion, S.A. for leave to intervene in the 
Aerovias Ecuatorianas, C.A. foreign air carrier 
permit proceeding in Docket 15911; and making 
said Order E-22021 effective as the action of the 
Board, with all five Board Members concurring. 
(May 25, 1965) 


Decision of the Board to permit to become effee- 
tive certain first-class jet fares and increased 
minimum propeller fares proposed by Mohawk 
Airlines, Inc., with all five Board Members con- 
curring. (May 25, 1965) 


Adoption of Order E-22214 (exhibit 4547) grant- 
ing request of New Castle County Airport Com- 
mission for discretionary review of examiner’s 
initial decision in the Eastern Air Lines, Inc., 
Redesignation of Philadelphia, Pa.-Wilmington, 
Del. proceeding, Docket 14493; and staying said 
initial decision in its entirety until further order 
of the Board, with Boyd, Murphy, Minetti and 
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Adams concurring, and Gillilland dissenting. 
(May 25, 1965) 


Adoption of an Opinion (exhibit 4548) in the 
American Renewal Chicago-Mexico City Non- 
stop Route case, Docket 10455, with all five 
Board Members concurring; and adoption of 
Order E-22614 (exhibit 4548a), subject to ap- 
proval by the President of the United States. 
(May 25, 1965) 


Approval of a report (exhibit 4549) on probable 
causes of aircraft accident occurring during 
calendar year 1964 and analyzed during the pe- 
riod March 16 through 31, 1965, with all five 
Board Members concurring. (May 26, 1965) 


Adoption of Order E-22222 (exhibit 4550) 
granting American Express Company an ex- 


emption relieving it from refiling with the 
Board, when it becomes a corporation, any docu- 
ment, agreement or report previously submitted 
under various sections of the Federal Aviation 
Act; permitting the corporation to succeed to 
the operating rights of the joint stock associa- 
tion; continuing effectiveness of prior approvals 
obtained from the Board; and stating that the 
Board will expect the company to file an adop- 
tion notice of its tariff pursuant to Subpart T 
of Part 221 of the Economic Regulations, 
Docket 16035, with all five Board Members con- 
curring. (May 26, 1965) 


Approval of a letter (exhibit 4551) to the Hon- 
orable J. W. Fulbright, Chairman, Senate For- 
eign Relations Committee, submitting, in con- 
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nection with hearings being held before the 
Committee, the Board’s views in support of the 
ratification of The Hague Protocol, and outlin- 
ing the scope and effect of provisions of pro- 
posed aviation accident insurance legislation, 
complementary to the Protocol, which was 
jointly submitted to the Congress on April 30, 
1965, by the Board, the State Department and 
the Federal Aviation Agency, with all five 
Board Members concurring, but Member Min- 
etti submitting the following comment, with 
which Vice Chairman Murphy concurs, for the 
record: “Although I favor the proposed legis- 
lation requiring the carriers to provide a mini- 
mum of $50,000 insurance for passengers in 
jnternational flights that originate or terminate 
in the United States, I am not persuaded that 
the United States should ratify The Hague 
Protocol as it is presently constituted. Since 
ratification continues to be the will of the ma- 
jority, I will concur.” (May 26, 1965) 


Adoption of Order ¥-22225 (exhibit 4552) deny- 
ing petition of North Central Airlines, Inc., for 
reconsideration of Order E-22183, which granted 
a stay pendente lite to Pontiac, Port Huron and 
Reed City, Mich. through May 29, 1965; and 
clarifying the Board’s intention in granting the 
stay of effectiveness of its decision that deleted 
the above cities from North Central’s certificate 
in the Michigan Points “Use It Or Lose It” Case, 
Docket 14668 et al., with Boyd, Minetti and Gillil- 
land concurring, and Murphy and Adams not 
participating. (May 27, 1965) 
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(9) Adoption of Order E-22226 (exhibit 4553) deny- 
ing all petitions for reconsideration of Order 
E-22029 in the Service to Terre Haute, Indiana 
case, Docket 13256 e¢ al., and staying through 
July 26, 1965 effectiveness of E-22029 insofar 
as it orders amendment of Trans World Air- 
line’s certificate for route 2 with respect to 
service at Terre Haute and authorizes TWA to 
suspend service at Terre Haute, with Boyd, 
Murphy, Minetti and Gillilland concurring and 
Adams not participating. (May 27, 1965) 


Adoption of Order E-22223 (exhibit 4554) stay- 
ing through June 1, 1965 effectiveness of 
amended certificates issued to Alaska Airlines 
for route 138, to Cordova Airlines for route 124, 
to Pacific Northern Airlines for route 139 and 
to Pan American World Airways for route 150 
in the Pacific Northwest-Alaska Air Service 
Case, Docket 13463 et al., with Boyd, Minetti, 
Gilliland and Adams concurring and Murphy 
not participating. (May 27, 1965) 


Adoption of Order E-22224 (exhibit 4555) condi- 
tioning the Board’s prior approval of Air Traffic 
Conference of America Baggage Resolution 
115.15 Agreement CAB 11914, to provide that 
any carrier may file new baggage rules differ- 
ing from the provisions of that resolution with- 
out withdrawing from the entire ATC agreement 
containing the Standard Interline Passenger 
Procedures; and providing interested persons 
15 days to comment, Dockets 16142 and 16143, 
with Murphy, Minetti, Gilliland and Adams con- 
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curring, and Boyd not participating. (May 27, 
1965) 


Adoption of Order S-1301 (exhibit 4556) de- 
clining to exercise the Board’s right of discre- 
tionary review of examiner’s initial decision in 
Administrator v. Robert Van Dover, Docket SE- 
510; making said initial decision, hereafter to be 
identified as Order S-1300, effective as the final 
decision of the Board; and making three-month 
suspension of respondent’s airman certificate 
effective on June 7, 1965, with Murphy, Minetti, 
Gilliland and Adams concurring, and Boyd not 
participating. (May 27, 1965) 

Approval of a letter (exhibit 4557) to the Hon- 
orable Warren G. Magnuson, Chairman, Senate 
Committee on Commerce, setting forth the 
Board’s report recommending enactment of 8S. 
1940, a bill “To amend the Act of J uly 8, 1940, 
relating to the transportation of the remains, 
families and effects of Federal employees dying 
abroad, so as to restore the benefits of such Act 
to employees dying in Alaska and Hawaii, and 
for other purposes,” with Murphy, Minetti, 
Gilliland and Adams concurring, and Boyd not 
participating. (May 27, 1965) 

Adoption of Order S-1302 (exhibit 4558) lifting 
through June 25, 1965 suspension of respon- 
dent’s airman certificate, ordered in Order S- 
1295, pending judicial review in Administrator 
v. William Joseph Westerfield, Docket SE-542, 
with Murphy, Minetti, Gillilland and Adams 
concurring, and Boyd not participating. (May 
28, 1965) 
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(15) Adoption of Order E-22229 (exhibit 4559) dis- 
missing complaint of The Flying Tiger Line 
Inc. against reduced rates on fresh fish pro- 
posed by Trans World Airlines, Inc., from Los 
Angeles and San Francisco to 15 major air 
destinations served by TWA east and north of 
Oklahoma City, thus permitting said rates to 
become effective on an experimental basis with- 
out investigation, Docket 16154, with Murphy, 
Minetti, Gilliland and Adams concurring, and 
Boyd not participating. (May 28, 1965) 
Adoption of Order E-22230 (exhibit 4560) 
granting San Francisco and Oakland Helicopter 
Airlines, Inc., exemption to provide scheduled 
service in the Oakland area utilizing air cushion 
vehicles for 12 months from date of inaugura- 
tion of service or until December 31, 1966, 
whichever shall first occur, Docket 15872, with 
Murphy, Minetti, Gilliland and Adams concur- 
ring, and Boyd not participating. (May 28, 
1965) 

Adoption of Order H-22234 (exhibit 4561) 
granting Eastern Air Lines, Inc., exemption to 
operate ten trips in each direction between New 
York/Newark and Halifax, Nova Scotia trans- 
porting individually ticketed passengers travel- 
ing on tours arranged by Tauck Tours, Inc., 
during the period June 27 through August 29, 
1965, Docket 16123, with Murphy, Minetti, 
Gillilland and Adams concurring, and Boyd not 
participating. (May 28, 1965) 

Adoption of Order E-22227 (exhibit 4562) 
granting motion of Central Airlines, Inc., for 
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consolidation and expeditious hearing of its ap- 
plications and petitions, as amended, in Dockets 
12713 and 15120 through 15126; entitling such 
consolidated proceeding the Central Airlines, 
Inc., Route 81 Investigation, Docket 16196 et al., 
and including therein “use it or lose it” issues 
and route realignment; and disposing of vari- 
ous motions, applications and petitions, with 
Murphy, Minetti and Gilliland concurring; and 
Boyd and Adams not participating. (May 28, 
1965) 


Adoption of Order B-22238 (exhibit 4563) deny- 
ing petition of Bureau of Economic Regulation 
for discretionary review of examiner’s initial 
decision in the Trans-Texas Airways, Inc., “Use 
It or Lose It” Investigation (Galveston, Texas 
Portion), Docket 14938; issuing amended cer- 
tificate to Trans-Texas for route 82; and mak- 
ing said initial decision, as modified, hereafter 
to be identified as Order E-22237 (exhibit 
4563a), effective as the final order of the Board, 
with Murphy, Minetti and Adams concurring, 
Boyd not participating, and Gillilland dissent- 
ing for the record as follows: “I would review 
the initial decision based primarily on the posi- 
tion of the Bureau that review is required be- 
cause of the policy question involved relative to 
the administration of the subsidy program.” 
(May 28, 1965) 


3. Domestic Service Mail Rate Case, Docket 15726— 
Petition filed by the Postmaster General, December 2, 
1964, reopening the rate. The Board, with Chairman Boyd 
not participating in the vote, tentatively adopted a State- 
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ment of Provisional Findings and Conclusions and Order 
to Show Cause* proposing that the line-haul element of 
the service mail rate be reduced from 30.17 to 27.15 cents 
per ton-mile, said rate to be effective from June 19, 1965 
through December 31, 1966; dismissing various petitions 
for consolidation; and terminating the proceeding in 
Docket 15726. The Board directed the staff to confer with 
The Flying Tiger Line Inc. in a further effort to clarify 
that carrier’s position as to the otherwise unanimous set- 
tlement of the rate case. If Flying Tiger agrees with the 
settlement, the order will issue without further reference 
to the Board; otherwise, the staff was directed to report 
back to the Board for further instructions. 


By the same action, the Board, with Chairman Boyd not 
participating, tentatively adopted an Order of Investiga- 
tion,**® for simultaneous insurance with the above show 
cause order, to ascertain the costs of mail service under 
current conditions and those expected to exist under a 
priority mail plan which has been proposed by the Post- 
master General, and to determine and fix the final service 
mail rates to be paid subsequent to December 31, 1966. 


The staff, including the recorder, was excused at 11:15 
a. m., and the Board met in executive session. 


The Board recessed at 11:45 a. m. and reconvened at 
3:30 p. m., with Charles S. Murphy, Chairman, Robert T. 
Murphy, Vice Chairman, and G. Joseph Minetti, Whitney 
Gilliland and John G. Adams, Members, present. 


* See mtg. June 15, Item 5 (Show Cause Order returned to staff 
for revision); and mtg. July 21, Item 2—revised Statement of 
Provisional Findings and Conclusions and Order to Show Cause 
(E-22461) adopted. 


** At mtg. July 21 a revised Order of Investigation (E-22462) 
was adopted. 
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4. Appointment of Mr. Charles S. Murphy as a Member 
of the Board. The Board directed that the appointment 
by the President of the United States, of Mr. Charles S. 
Murphy as a Member of the Board for the term expiring 
December 31, 1968, be entered in the record of its pro- 
ceedings. 


5. Designation of Mr. Charles S. Murphy as Chairman 
of the Board for the period ending December 31, 1965. The 
Board directed that the designation (exhibit 4564), by the 
President of the United States, of Charles S. Murphy as 
Chairman of the Civil Aeronautics Board for the period 
ending December 31, 1965, be entered in the record of its 
proceedings. 


6. Dallas-Fort Worth Regional Airport Investigation, 
Docket 13959. Examiner Ross Newmann orally briefed the 
Board concerning the Dallas-Fort Worth airport situation. 
Mr. Newmann briefly reviewed the background history of 
the proceeding and gave a detailed account of the nego- 
tiations which have taken place. He stated that he met 
with the officially designated representatives of both cities 
in Fort Worth on Thursday, May 27, and again in Dallas 
on Friday, May 28, at which time he obtained a signed 
voluntary agreement for the settlement of the Dallas-Fort 
Worth airport problem. Mr. Newmann pointed out that 
he had held a press conference in Dallas on Friday after- 
noon announcing the voluntary agreement between the two 
cities. The original signed agreement (exhibit 4565) is made 
a part of these Minutes. 


In discussing the agreement, Mr. Newmann advised the 
Board that a definitive agreement setting forth specific 
details would be presented to the Board within the next 
60 or 90 days. He stated that upon receipt of such defini- 
tive agreement the Board would be expected to issue an 
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order expressing its approval, which would assist the two 
cities in completing their financing and other plans. 


Regarding the future use to be made of Love Field, Mr. 
Newmann stated that no decision had been made at this 
time and that that bridge would be crossed when the spe- 
cifie problem arises. If Love Field should be continued for 
general aviation and other activities, this could be done; if 
not, all flights would be moved to the new regional airport. 


Thereupon, the Board adjourned at 4:00 p. m. 


Harotp R. Sanderson 
Secretary 
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No. 65-47 
Excerpt from 


Mrxvutes oF A MEETING OF THE Cry, Arronavtics Boarp 
Held at Its Office in Washington, D. C., June 8, 1965 


PRESENT: 
Mr. Murry, Chairman, 
Mr. Murrxy, Vice Chairman, 
Mr. Mrverri, Mr. GriviiLanp, Mr. Apams, 
Members of the Board. 


The Board convened at 10:00 a. m. 


2. Ratification of actions taken by notation on May 28, 
June 1, 2, 3, 4 and 7, 1965. The Board ratified the follow- 
ing actions taken by notation on the dates shown: 


(9) Adoption of an Opinion of the Board prepared by 
Member Minetti (exhibit ) in the Reopened 
Southern Transcontinental Service Case, Docket 
7984 et al., with Chairman Boyd, Members Minetti 
and Gillilland concurring, and Vice Chairman Mur- 
phy and Member Adams not taking part in the de- 
cision; and adoption of Order H-22252 (exhibit a). 
(June 1, 1965) 


* * ° ° ° 


Harorp R. SanDERSON 
Secretary 


No. 65-65 


Minutes oF a MEETING or THE Civm ArRoNaAUTICS Boarp 
Held at Its Office in Washington, D. C., July 23, 1965 


PRESENT: 


Cuanues S. Murpxy, Chairman, 
Rosert T. Murpsy, G. Josep Minerti, 
WHITNEY GILLILLAND, 
Members of the Board. 


Mr. Hasxins for Member Apams. 


The Board convened at 10:00 a. m. 


3. Reopened Southern Transcontinental Service Case, 
Doc. 7984 et al.—Petitions for reconsideration of the Exam- 
iner’s Decision. The Board requested the Office of the 
General Counsel to submit a memorandum on the findings 
in the subject proceeding prior to its making a determina- 
tion whether to review the reopened case in its entirety or 
to limit the review to issues raised in petitions for recon- 
sideration of the examiner’s decision. 


. . * * * 


Harotp R. SANDERSON 
Secretary 
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No. 65-67 
Excerpt from 


Mixvures or A MEETING OF THE Crvm Agrronautics Boarp 


Held at Its Office in Washington, D. C., July 30, 1965 


PRESENT: 
Cuartes S. Murpxy, Chairman, 
Rosert T. Murray, G. Josepx Mrxermt, 
Wuurney Gmumianp, Joun G. Apams, 
Members of the Board. 


The Board convened at 11:20 a.m. 


(4) Reopened Southern Transcontinental Service Case, 
Docket 7984 et al.—Petitions for Reconsideration of Order 
E-22252. Member Adams disqualified himself from partic- 
ipation in the subject proceeding. 


The Board, with Member Adams not participating, fol- 
lowing consideration of the matter of petitions for recon- 
sideration of Order E-22252 and answers thereto filed by 
various parties, voted to hear oral argument on the sub- 
stantive issues raised by the petitions. An order* imple- 
menting the action taken will be circulated for adoption by 
notation. 


In this connection, the Board, with Member Adams not 
participating, adopted Order E-22492 (exhibit 4758) stay- 
ing, until further order of the Board, the effectiveness of 
the amended certificate issued to Eastern Air Lines, Ine. 
for route 10 pursuant to the Board’s Opinion and Order 
E-22252. 


* ]-22549, adopted Aug. 16, 1965. 
* * ° s e 


Mase McCarr 
Acting Secretary 
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No. 65-69 
Excerpt from 


Minvres or a Meetinc or THE Crvm Arronavtics Boarp 
Held at Its Office in Washington, D. C., August 23, 1965 


PRESENT: 


Cuartes 8. Murpry, Chairman, 
G. Josern Minerri, Waitney GILLILLAND, 
Members of the Board. 


Mr. Decan for Vice Chairman Murpxy, 
Mr. Hasxrns for Member Apams. 


The Board convened at 10:00 a. m. 


* * * ° * 


2. Ratification of actions taken by notation on August 
2, 3, 4, 5, 6, 9, 10, 11, 12, 13, 16, 17, 18, 19 and 20, 1965. The 
Board ratified the following actions taken by notation on 
the dates shown: 


(53) Adoption of Order E-22549 (exhibit 4827) directing 
that petitions for reconsideration in the Reopened 
Southern Transcontinental Service Case, Docket 
7984 et al., be set for oral argument on the sub- 
stantive issues raised, with Chairman Murphy, 
Vice Chairman Murphy, Members Minetti and Gil- 
lilland concurring, and Member Adams not par- 
ticipating. (August 16, 1965) 


Harotp R. Sanperson 
Secretary 
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No. 66-21 
Excerpt from 


Mixutes or A MEETING oF THE Civ AERONAUTICS Boarp 
Held at Its Office in Washington, D. C., March 11, 1966 


PRESENT: 
Cuarues S. Murpxy, Chairman, 
Rosert T. Murrry, G. JosepH MIvertt, 
Members of the Board. 


Mr. McApams for Member Gitianp. 


The Board convened at 10:10 a. m. 


* * s o * 


2. Ratification of actions taken by notation on March 
4, 7, 8, 9 and 10, 1966. The Board ratified the following 
actions taken by notation on the dates shown: 


* * * . s 


(8) Adoption of Order E-23330 (exhibit 5494) denying, 
for want of a majority to grant, petitions of Braniff 
Airways, and the City, County and Chamber of Com- 
merce of Denver, Colo. for reconsideration of Order 
F-22252 in the Reopened Southern Transcontinental 
Service Case, Docket 7984 e¢ al.; and terminating 
stay of the effectiveness of Eastern’s amended cer- 
tificate directed by Order B-22492 in said case, with 
Members Minetti and Gillilland filing a Statement 
(exhibit 5494 a) upholding denial of the petitions, 
Chairman Murphy and Vice Chairman Murphy filing 
a Statement (exhibit 5494 b) in support of granting 
the petitions, and Member Adams not participating. 
(March 7, 1966) 


* * . * s 


Harotp R. SanpERSoN 
Secretary 


BRIEF FOR INTERVENOR EASTERN AIR LINES, INC. 


In THE 


United States Court of Appeals 


For THe District oF CotuMBIA CIRcuIT 
No. 20,160 


BranirF Airways, INc., | 
Petitioner, 
= 
Crvit AERONAUTICS Boarp, 
Respondent, 
Eastern Arr LivEs, INC.,: 
; Intervenor. 


eee 
—————————— 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


i 
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E. SMyTne GaMBRELL 
Harotp L, Russet 
GeorGE C. NEAL 
Attorncys for Intervenor 
Eastern Air Lines, Inc. 


Of Counsel: 
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| CLERK 


Cabantay Sarcult 


Questions Presented 


In intervenor’s opinion, the questions presented for 
decision are: 


1. Are an agency order and opinion valid when held 
out by the agency to have been validly adopted 
under appropriate internal procedures, even though 
the order and opinion were not issued and served 
until the day after one of the concurring members, 
essential to a quorum, had left the agency? 


. Is a regulatory agency bound, irrespective of the 
facts before it, to consider as controlling in an 
airline route licensing proceeding an element of the 
public interest that had been, several years earlier, 
accorded significant weight in the carrier selection 
process by the agency? 


. Is the decision of the Civil Aeronautics Board below 
awarding the route there at issue to Eastern, sus- 
tained by the findings and conclusions attacked by 
Braniff? 


. May an order and opinion of the Civil Aeronautics 
Board, based, in part, upon findings and conclusions 
as to significant decisional criteria that have not been 
challenged and that are unexceptionable, be success- 
fully attacked upon judicial review? 


In THE 


United States Court of Appeals 


For tHe Disraicr or Cotumsira Circurr 


No. 20,160 


Branirr Amways, Inc., 
Petitioner, 


Crvx. AERONAUTICS Boarp, 
Respondent, 


Eastern Am Lrves, Inc., 


Intervenor. 


Table of Authorities 
Statement of the Case 


Statutes Involved 


I. Board Order E-22252 Was Properly and Lawfully 
Adopted 


A. The Board’s Action 


B. Braniff Has Not Shown Any Invalidity in the 
Board’s Adoption of the Challenged Order 


1. The alleged lack of a quorum on June 1, 


. The alleged improper use of the notation 
procedure in this case 


. The errors and immaterial argument that 
the notation procedure and Chairman 
Boyd’s departure deprived participating 
members of an opportunity to change 
their minds 


. The erroneous argument as to the effect of 
ratification 


PAGE 


II. The Board Was Not Required, in 1965, to Decide 
the Case Upon the Same Basis as It Decided the 
Matter. Before It in 1961 


A. The Board Fully Explained Why It Did Not 
Decide the Case Upon the “Carrier Strength- 
ening” Argument 


B. Contrary to Braniff’s Assertions, the Board 
Did Make All Lawfully Required Findings on 
the Issue of “Carrier Strengthening” 


. The Board Did Not Give Weight to Hastern’s 
“Interim” Operations in Making Its Comparative 
Findings That Led to the Conclusion That East- 
ern Had Superior Public Interest Advantages Over 


A. The Board Properly Found That Eastern Was 
Established at More Points on the Route Than 
Was Braniff, That Eastern Had Economic and 
Operational Advantages Not Available to Bran- 
iff, and That the Route Would “Integrate” 
Better With Eastern’s System Than With 
Braniff’s 

. The Board Gave Every Required Comparative 
Consideration to the Various Competing Claims 
of the Applicants 


. The Board Fully Considered the Implications 
of the Greater Diversion From Existing Car- 
riers That Would Result From the Authoriza- 
tion of Braniff and the Inconsequentiality of 
the Alleged “Beyond” Benefits That Braniff’s 
Certification Could Provide 
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D. In Its Arguments Before This Court, Braniff 
Has Ignored Other Findings in Favor of East- 
ern’s Selection That Are Compelled By the 
Evidence and That Fully Support the Board’s 
Conclusion That Eastern Should Be Selected .. 


1. Eastern’s existing route system integrates 
better than Braniff’s with the new route .. 


. Eastern has greater historic identity with 
the route and traffic to be served 


. Bastern would require fewer new route 
miles to serve the route 
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In THE 


United States Court of Appeals 


For tHe District or Coumpra Crrcurr 
No. 20,160 


Branirr Amways, Inc., 


Petitioner, 


—_—V— 


Crv, Aznonavtics Boarp, 
Respondent, 


Easteen Arm Lives, Inc., 
Intervenor. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR INTERVENOR EASTERN AIR LINES, INC. 


Statement of the Case 


On March 24, 1958, by Order E-12279, the Civil Aero- 
nautics Board (“the Board” or “the CAB”) instituted 
an investigation, subsequently named the Southern Trans- 
continental Service Case, to consider the need for new or 
improved air transportation services across the southern 
tier of states from Florida and Georgia to California. 

Extensive hearings were held and on March 13, 1961, 
by Order H-16500, the Board issued its decision which, 
inter alia, awarded Eastern Air Lines, Inc. (“Eastern”), 
a route between the co-terminal points Miami and Fort 
Lauderdale, Florida, and the terminal point, Fort Worth, 
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Texas, via the intermediate points, St. Petersburg/Clear- 
water and Tampa, Florida, New Orleans, Louisiana, and 
Dallas, Texas. Southern Transcontinental Service Case, 
33 C.A.B. 701 (1961). Eastern commenced service over 
the route June 11, 1961 (Tr. 1466). 

Braniff Airways, Inc. (“Braniff’), petitioner in this 
proceeding, sought judicial review of that decision and, 
upon review, this Court set it aside. Braniff Airways, 
Inc. v. CAB, 113 App. D.C. 132, 306 F.2d 739 (1962). 
This Court held it could not exercise its function of judi- 
cial review because it did not understand fully the bases 
upon which the Board selected Eastern, rather than Braniff, 
to operate the route. One of the major considerations in 
the 1961 CAB decision was the need of Eastern for 
strengthening. The Court said that the Board’s decision 
was not clear upon the question of the relative needs of 
Eastern and Braniff for strengthening. Accordingly, it 
remanded the decision to the Board for further proceed- 
ings. Ibid. 

Pursuant to the suggestion of the Court, the Board 
authorized Eastern, by exemption, to continue the Florida- 
Texas services that Eastern had inaugurated in June of 
1961 pending further proceedings. Board Order B-18730 
(Aung. 23, 1962) (Tr. 2). The Board also invited the views 
of all parties as to what further proceedings would be 
consistent with the Court’s remand (ibid.), and thereafter, 
by Order E-20129 (Tr. 167), reopened the proceeding for 
further hearing on the issue whether Eastern or Braniff 
should be selected to operate the route between Miami/ 
Fort Lauderdale and Fort Worth via the intermediates 
St. Petersburg/Clearwater, Tampa, New Orleans, and 
Dallas. 

The re-opened case was heard March 11, 12 and 13, 1964, 
and briefs were filed with the Examiner, who, on Sep- 
tember 3, 1964, issued his Initial Decision (Tr. 1456). 
Among other things, the Examiner considered Hastern’s 
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services over the route pursuant to the certificate issued 
on March 13, 1961, and subsequently pursuant to the 
exemption authority issued on August 23, 1962. After 
extensive analysis (Tr. 1465-70), he concluded (Tr. 1470) 
that Eastern had effectively developed the route, that it 
had increased traffic, that it had a good record of reliability, 
that adequate pure jet and coach services were being 
provided and that Eastern had proved to be an effective 
competitor. 

The Examiner said (Tr. 1500) that the choice of carrier 
“must be made in a difficult practical setting”. He referred 
to the “specter of Eastern’s serious financial reversals in 
recent years and its depressed profit position” against 
which he balanced the allegedly greater public service 
benefits in single-carrier service that could be provided 
by Braniff for beyond segment passengers and Braniff’s 
“superior need for route strengthening in the traditional 
sense” (ibid.). (Parenthetically, it may be noted that the 
Board did not agree with the Examiner that these were 
significant advantages in Braniff’s behalf.) The Examiner 
went on to say (Tr. 1501) that “there is little to choose 
between the applicants” by many of the customary carrier 
selection criteria. He said (ibid.) that either carrier is 
capable of providing good service and each had the abilities 
to promote and develop the route. He said also (tbid.), 
and erroneously, as the Board pointed out in its opinion 
(Tr. 2090 n. 6), that neither carrier had an appreciable 
edge in terms of historic interest in the traffic. He further 
said that competitive impact attributable to diversion from 
other carriers is not of “decisional importance” (tbid.), 
another point upon which the Board reversed the Ex- 
aminer’s conclusion (Tr. 2090). 

The Examiner also said that Braniff had “a distinct 
advantage” over Eastern in beyond segment traffic which 
it could serve and that Braniff could provide new usable 
single-carrier service for a substantially greater number 
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of passengers than could Eastern (Tr. 1501-02). (It is 
to be noted that the Board found that the advantages of 
Braniff over Eastern in this regard were much less clear 
than the Examiner seemed to think, pointing out that the 
scant traffic Braniff might serve through one-carrier opera- 
tions was far too limited to support any through-plane 
service (Tr. 2091-94).) 

The Examiner also awarded a preference to Braniff for 
its size, saying that Braniff was smaller than Eastern and 
that “the Board’s general policy has been to strengthen 
the route systems of smaller trunk lines” to obtain “better 
balance within the industry by reducing the discrepancies 
in size between carriers” (Tr. 1502). The Board pointed 
out that here the Examiner had misunderstood and mis- 
applied the Board’s policy (Tr. 2094-96). 

Although obviously troubled by Eastern’s severe and 
continuing financial problems, and after discussion of 
approximately ten pages (Tr. 1503-12), the Examiner con- 
cluded that Eastern could, without the Florida/Texas route, 
solve its financial difficulties, and that those difficulties 
did not “override and outweigh” (Tr. 1503) what he found 
to be the governing public interest consideration (in his 
view, the “superior” beyond segment passenger benefits 
and the Board’s policy of “strengthening” smaller carriers 
in preference to giving new route awards to larger car- 
riers). 

Exceptions were filed to the Examiner’s Decision, briefs 
were filed with the Board, and oral argument was heard 
on November 5, 1964. Braniff moved, on May 24, 1965, 
for further oral argument, alleging that recent develop- 
ments showed Eastern did not need the route for “strength- 
ening” purposes (Tr. 2063). On June 1, 1965, the Board 
issued Order B-22252 again awarding the route to Eastern 
(Tr. 2084), one of the Orders under review here. 

The Board took a view of the issues different from that 
of the Examiner, finding that “on balance, the public 
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interest factors favor Eastern’s selection over Braniff” 
(Tr. 2087). 

The Board recognized “as did the examiner, that the 
choice between the two carriers is not an easy one as both 
carriers meet many criteria which are important in select- 
ing a carrier to provide a new service.” Ibid. 

Commenting that the Examiner relied upon only two 
factors—beyond area benefits and the policy consideration 
of favoring a smaller carrier for new awards—the Board 
went on to say that the Examiner had overlooked a number 
of public interest criteria that should have been “con- 
sidered and weighed in the balance in selecting a carrier 
to provide a new service” (Tr. 2088). In particular, said 
the Board, the Examiner had failed to consider “[t]he 
manner in which the proposed route integrates with each 
carrier’s existing system, the extent of new facilities and 
new mileage required, historic interest, identity with the 
traffic, promptness in inaugurating service, and diversion 
from the existing carriers.” Ibid. 

The Board found “after weighing the advantages in 
each carrier’s favor as shown on this record” that the 
selection of Hastern presented “the most logical, efficient, 
and adequate solution to the service requirements of the 
Texas-Florida markets” (Tr. 2089). 

The Board found that there were “several important 
and persuasive considerations” dictating Eastern’s selec- 
tion (bid.). Eastern had economic operational advantages 
unavailable to Braniff (ibid.). Eastern would require less 
new route mileage since it had, for many years, operated 
single-plane service over the 200-mile portion of the route 
between Miami/Fort Lauderdale—Tampa/St. Petersburg 
/Clearwater, while for Braniff the Florida-Texas route 
would be an entirely new operation (ibid.). Eastern “al- 
ready serves, and is well established” at all of the points 
on the route except Dallas/Fort Worth (ibid.). Eastern 
has “substantial identification in Florida, and for years 
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had been, and will be, promoting the development of the 
Florida vacation traffic” (ibid.). Although Braniff serves 
Dallas/Fort Worth and New Orleans on its domestic sys- 
tem, it would have to establish new facilities at Tampa, 
St. Petersburg/Clearwater, and Fort Lauderdale and to 
expand its Miami facilities (<bid.). The Board pointed 
out (id. at n. 5): 


“Although Braniff serves Miami on its international 
route, it does so only on through-plane flights between 
New York and Balboa or points south thereof as part 
of the Braniff-Eastern interchange. Thus, it would be 
required to expend a substantial amount of additional 
monies for the expansion of its facilities at Miami and 
to sell its new service since it has no experience or 
identity with the Florida markets.” 


The Board went on to say that inasmuch as Braniff 


“has no identity in the domestic Florida markets, it 


would find it necessary to undertake an extensive ad- 
vertising and promotional program to exploit its 
Florida service.” 


Tr, 2089-90. Therefore “the cost factor” related to “exist- 
ing facilities and promotional advantages” is in Eastern’s 
favor (Tr. 2090). 

The Board found that the operational integration of 
the new route with Eastern’s existing system is superior 
to that possible with Braniff’s existing routes. By virtue 
of its providing service to each of the on-route cities 
(except Dallas/Fort Worth) on other routes, Eastern had 
a “substantial advantage” over Braniff which allows Hast- 
ern “maximum flexibility for scheduling, operations, and 
aircraft utilization so as to permit a less costly and more 
efficient operation” (Tr. 2090). 

Additionally, the Board found that Eastern has a greater 
claim to the route in terms of historic interest. “For many 
years, Eastern participated in the traffic moving between 
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Texas, Louisiana, and Southern Florida and was a sub- 
stantial participant in the transgulf traffic prior to the 
grant of non-stop authority to National” (Tr. 2090 n. 6). 

“A further advantage in Eastern’s favor” is that it 
would divert less revenues from other carriers than would 
Braniff (ibid.), a conclusion nowhere challenged on the 
record. Although the Board said that the maximum pos- 
sible amount of diversion would not be sufficient to preclude 
award of the route as a matter of public convenience and 
necessity, the relative diversion assumed a more important 
position when it came to the question of selection of car- 
rier, it having previously been concluded that the public 
interest required that the route be certificated to one 
carrier or the other (Tr. 2090-91). 

Although the Board recognized that Braniff had an 
“edge” over Eastern in terms of “beyond” services, on 
analysis, the Board found that “it is apparent, however, 
that the public benefits to be gained” from Braniff’s selec- 
tion would be “slight” (Tr. 2091; see also Tr. 2091-92). 
The totality of Braniff’s claimed one-carrier service su- 
periority involved “an average of only about 2.1 passengers 
per day in each direction. between each” of 16 pairs of 
points (Tr. 2092 n. 10). Moreover, the benefit to even 
that limited volume of beyond traffic “is minimized because 
of the requirement of a change of plane at Dallas for 
most of the traffic” (Tr. 2092). In only one market, Denver- 
Miami, did Braniff propose single-plane service, and the 
traffic amounted to only about nine passengers daily in 
each direction and, moreover, superior service in terms of 
frequencies, elapsed time, and fares existed by connections 
over the Chicago gateway (Tr. 2092-93). In fact, the 
Board found, the selection of Eastern had a distinct su- 
periority over Braniff in terms of benefits to the beyond 
segment traffic because “[u]nlike Braniff, which under- 
standably would desire to arrange connections with its 
own beyond schedules, Eastern, as a disinterested con- 
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necting carrier, would have more incentive to provide 
connecting schedules with all of the carriers in the beyond 
markets,” thus affording the public a “choice of a multi- 
plicity of schedules operating out of Dallas” (Tr. 2093). 

The Board went on to conclude that, realistically, the 
supposed benefits from Braniff’s allegedly superior “be- 
yond segment” traffic were largely illusory. There was 
not so much of that traffic available that Braniff “would 
have more back-up traffic to maximize on-segment fre- 
quencies than Eastern” (Tr. 2093-94), because Eastern 
would have available to it sources of back-up traffic (though 
not necessarily first one-carrier traffic) not available to 
Braniff (Tr. 2094 n. 14). Each carrier proposed initially 
to operate three daily round-trips over the Florida-Texas 
route, giving further indication that there was no real 
valid public service benefit attainable in Braniff’s sup- 
posedly superior “beyond segment” traffic advantages (Tr. 
2093-94). And even though Braniff relied on allegedly “new. 
one-carrier” service “benefits”, in fact, many of the claimed 
markets already had one-plane service authorized. (Tr. 
2092 n. 11). 

Turning finally to the Examiner’s conclusion that the 
Board’s “policy” of favoring smaller carriers entitled 
Braniff to a preference, the Board found the Examiner 
had also erred (Tr. 2094-96). The Board pointed out 
that its prior decisions made clear that it had “never 
regarded the principle of strengthening smaller trunks 
as controlling any more than it has considered the policy 
favoring balanced competition in the industry as re- 
quiring size equalization or equality of traffic participa- 
tion” (Tr. 2095). The Board stated that in determining 
the weight that should be given “carrier strengthening” 
in relationship to other carrier selection criteria, the 
“Board must do so in the light of conditions as they exist 
at the time of its decision in a particular case” (#bid.). 
When the Board decided its earlier cases favoring smaller 
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trunks principally on the ground of need for strengthening, 
the Board was faced with carriers that were marginal 
economically, a condition that was fairly prevalent among 
the smaller carriers ten years ago at the time of the 
leading precedent cited for that policy, the Southwest- 
Northeast Service Case, 22 C.A.B. 52 (1955), but that, 
noted the Board, was a state of affairs that has little 
resemblance to current economic conditions in the air 
transport industry (Tr. 2095-96). The Board found that 
there is no showing that Braniff is a “marginal carrier 
in need of economic strengthening” or that the Texas- 
Florida route was needed by Braniff “to enable it to 
be an effective competitor in the markets it serves” 
(Tr. 2096). “In fact, as the record indicates, Braniff is 
in good financial health” (ibid.). The Board found that 
its average length of haul and length of hop and its 
domestic route system generally had improved since 1955 
(when the “strengthening” argument had its heyday) and 
that Braniff “is now in its fifteenth consecutive year of 
profitable operations, having reported a net profit of $5.9 
million in 1964” (ibid.). The Board found, moreover, that 
Braniff’s competitive position would not be materially 
affected by the award to Eastern inasmuch as Braniff 
had little participation in the traffic at issue and it under- 
goes very little competition with Hastern (cbid.). Finally, 
the Board denied Braniff’s motion for further oral argu- 
ment, filed May 24, 1965 (Tr. 2063), because Braniff’s 
motion was “based on the assumption that if the Board 
selects Eastern for the Texas-Florida route, its decision 
to do so would be predicated on Eastern’s need for 
strengthening. Since our choice of Eastern does not rest 
on Eastern’s need for route strengthening”, Braniff’s mo- 
tion requesting the Board to consider data allegedly show- 
ing improvements in Eastern’s financial condition raised 
matters not pertinent to the Board’s decision. (Tr. 2099 
n. 17.) 
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Inasmuch as Braniff’s principal argument herein re- 
volves around the mechanics of the adoption of Board 
Order E-22252, it should be noted that the opinion was 
written by Member Minetti, and was adopted through the 
Board’s “notation” procedure, whereby a proposed opin- 
ion, drafted by a member,* upon instructions by the Board, 
is circulated among the members for their indication of 
agreement or disagreement therewith. Upon being cir- 
culated to all Board members for their signatures, it is 
either processed in routine fashion, or discussed and re- 
vised at a subsequent Board meeting if the “notation” 
procedure shows any differences of opinion among the 
Board members. (See Braniff brief, pp. 15a-25a.) Chair- 
man Boyd’s signature was affixed to the decision and order 
on May 28, 1965, the Friday before the Memorial Day 
holiday. On the morning of the next working day, June 1, 
1965, Members Minetti and Gillilland signed the decision 
and Vice Chairman Murphy and Member Adams signed 
as “not participating” (Tr. 2322-23). The Order was thus 
considered adopted by a 3-0 vote on June 1, 1965, although 
the ministerial and mechanical requirements of processing 
the Order and distributing it were not completed until 
the following day, June 2, 1965 (tbzd.). 

At approximately 12:30 p.m. on June 1, 1965, Chairman 
Boyd was sworn in as Undersecretary of Commerce, and 
Chairman Murphy was, at the same time, sworn in to 
replace him as Chairman of the Civil Aeronautics Board 
(Tr. 2322-23). 


1 Attached hereto as Appendix 2 is the text of CAB Press Release 
61-16 dated April 7, 1961, which sets forth the Board’s procedure in as- 
signing cases “which are ripe for decision” among individual members 
of the Board “who will be responsible for preparation of the Board’s 
opinion and its submission to the Board for approval.” The Press Release 
also describes the previous prevailing practice whereby the Board’s in- 
structions were given to its Opinion Writing Division for the preparation 
and submission of a draft without any intervening personal responsibility 
on the part of any Member. 
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Braniff and the Denver parties filed petitions for recon- 
sideration of Order E-22252, answers were filed, and on 
July 30, 1965, the Board issued Order H-22492 (Tr. 2210), 
staying the effect of Order H-22252. On August 16, 1965, 
the Board issued Order E-22549 (Tr. 2211) announcing 
that inasmuch as only two of the three Board members 
who. participated in the June 1, 1965 decision were still 
members of the Board, the Board would hear oral argu- 
ment on the issues raised by the petitions for recon- 
sideration. That argument was heard September 22, 1965, 
and, on March 7, 1966, the Board issued Order E-23330 
(Tr. 2321) denying petitions for reconsideration and ter- 
minating the stay granted by Order H-22492. Member 
Minetti, who had written the decision and Order E-22252, 
and Member Gillilland who had concurred therein, stated 
they would have affirmed the decision (Tr. 2322-34), Chair- 
man Murphy and Vice Chairman Murphy said that they 
would have granted Braniff’s petition for reconsideration 
(Tr. 2335-39), and Member Adams did not participate 
(Tr. 2321 n. 2). 

Although the four members participating in the recon- 
sideration order were evenly split on the substantive issue 
of reconsideration, there is no question but that all four 
agreed that the procedure utilized by the Board was lawful 
and proper, and all four participated in the order lifting 
the stay.? Members Minetti and Gillilland rejected Braniff’s 
procedural argument focusing upon the mechanics of the 
adoption process (Tr. 2322-23), pointing out that in the 
opinion and Order H-22252, “a lawful quorum of the 
Board unanimously selected Eastern as the carrier that 
should be awarded the Texas-Florida route” (Tr. 2322 
n. 1). They went on to say that there “can be no question 
but that former Chairman Boyd was in fact and law 
a Member of the Board at the time the decision in this 


2 ‘The order was subsequently (on March 11, 1966) ratified unanimously 
on behalf of all four participating members. See Braniff’s brief, p. 42a. 
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ease was adopted by the Board” (Tr. 2322-23) and that 
“(t]he validity of the Order is not affected by the fact 
that it was not served until the following day. Everything 
required to be done by the Board Members in disposing 
of the case had been completed while Chairman Boyd 
was still a Member. The Members participating had con- 
sidered and decided the case. All that remained to be done 
was ministerial and mechanical” (Tr. 2323). Chairman 
Murphy and Vice Chairman Murphy did not quarrel with 
the proposition thus advanced, not addressing themselves 
to it at all. 

Braniff subsequently filed its petition for jadicial review 
in this Court. 


Statutes Involved 


In addition to the statutes cited by Braniff, we respect- 
fully refer the Court to section 201 (a) (1) of the Federal 
Aviation Act, 72 Stat. 741, 49 U.S.C. $1321, set forth in 
Appendix 1 hereto. 


Summary of Argument 


4. Braniff’s contentions respecting the procedure used 
by the Board in adopting the principal order under re- 
view, Order B-22252, would require this Court to probe 
into the internal processes of the Board far beyond any 
proper scope of inquiry upon judicial review. Moreover, 
Braniff’s arguments are hypertechnical, erroneous and im- 
material as a matter of law. The Order was adopted in 
accordance with the requirements of due process, and con- 
sistently with proper standards of decision making. A 
lawful quorum of the Board considered, voted upon, and 
adopted the Order unanimously. At the time of its adop- 
tion, all participating members were fully qualified mem- 
bers of the Board, both de facto and de jure. That it was 
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physically impossible to reproduce the Order in mimeo- 
graph form and serve it immediately upon its being signed 
by the participating members is simply a reflection of the 
realities of agency operations. That such mechanical and 
ministerial process was completed after the departure from 
the Board of one of the participating members is a happen- 
stance that does not at all affect the validity of the Order. 
Braniff would have this Court regiment the Board’s in- 
ternal decisional and housekeeping machinery to a degree 
unrealistic in the extreme and impossible to fulfill in prac- 
tice. 


2. Braniff’s allegations of error are invalid. 


(a) Braniff’s claim that the Board should have explained 
its alleged “departure from a norm for decision previously 
announced in this same case” (Braniff brief, p. 21), namely, 
Eastern’s need for carrier strengthening, is wide of the 


mark. 

In the first place, the Board’s failure (if it did fail) to 
consider Eastern’s need for strengthening as a matter of 
carrier selection could not have operated to the detriment 
of Braniff. A consideration of that need would have oper- 
ated in Eastern’s favor and against Braniff; accordingly, 
Braniff cannot be heard to say it was prejudiced by the 
Board’s failure to consider Hastern’s need for strengthen- 
ing. In the second place, conditions had changed markedly 
between 1961 and 1965, and what was pertinent earlier need 
not be governing later. Third, in point of fact, however, 
the Board adopted a portion of the Examiner’s Decision 
(Tr. 2116-17) considering Eastern’s need for strengthening 
(and, on a comparative basis, Braniff’s like need) which 
included the Examiner’s finding that “there is no persua- 
sive basis for a conclusion that the route systems of either 
carrier are so confined and the possibilities for healthy 
growth so limited as to make the Texas-Southeast route 
their last feasible opportunity for expansion” (Tr. 2117). 
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In a word, Braniff would not have been harmed if the 
Board’s decisional process had been as Braniff has repre- 
sented; in actuality, however, the Board did consider the 
very matter Braniff said was not considered, even though 
it was not required to do so, particularly in view of the 
changed conditions, and found, upon consideration of it, 
that neither carrier was thereby entitled to a preference. 

(b) Braniff’s second argument as to the substantive er- 
rors of the Board is related to its first argument. In 
essence, Braniff claims that “statements” in the opinion 
under review “lend credence to the view that the question 
of need for carrier strengthening was not deemed imma- 
terial” (Braniff brief, p. 21). 

This claim of error would appear to be mutually exclusive 
of the immediately preceding claim of error in which 
Braniff contends that the Board considered the “strengthen- 
ing” argument as immaterial. Now it says that maybe the 
Board did consider it as “not .. . immaterial,” after all. 

Braniff’s charge that the Board did not make findings 
on this issue is not in accordance with the record. The 
Board did adopt as its own findings of the Examiner with 
regard to “the need for strengthening”, namely, that award 
of the present route was not crucial to either carrier’s well- 
being. True enough, each carrier argued that it was en- 
titled to a preference because it needed “strengthening”. 
However, the hearings had been held in early 1964, and the 
latest operating and financial data then available were for 
1963, not a good year for the industry as a whole and a 
bad one for Eastern, though a relatively favorable one for 
Braniff. By the time the case was decided, in mid-1965, 
the airline industry as a whole, and the fortunes of Eastern, 
bad taken a turn for the better. Braniff, too, had partici- 
pated in the general industry growth in revenues and profits 
from its already strong position as a healthy small carrier 
and the matter of carrier need for strengthening was not 
as important in 1965 as were a number of other public 
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interest criteria, or as that matter had been in 1961, or 
even in 1963/64. Reflection of this changed circumstance 
is to be found in the findings of the Examiner, adopted by 
the Board and previously referred to (Tr. 2116-17), as 
well as in the March 7, 1966 opinions of participating 
Members (Order E-23330; Tr. 2332, 2337). 


(c) Braniff’s third charge of substantive error again 
requires the Court to assume that the Board did something 
it specifically said it did not do, namely, that it gave 
Eastern “credit” for its interim operations over the Texas- 
Florida route.’ Braniff’s charge here is simply contrary 
to the record. 


(da) Contrary to Braniff’s claim (brief, p. 22) that the 
record “unambiguously” shows that Braniff had “existing 
facilities at, and operated air services to, all but one point 
on the route, while Eastern had to establish facilities at 
the western terminal of the route”, the facts are, as re- 
vealed by the record and matters of which the Board and 
the Court may properly take official notice, contrary to 
what Braniff claims and directly support the Board’s 
findings. 

(e) Braniff claims (brief, p. 22) that the Board improp- 
erly afforded Eastern a preference for its identification 
with Florida traffic and promotion which, says Braniff, is 
pertinent only if “weight was improperly given to East- 
ern’s interim operations of the route”. Eastern’s solid 
identification as synonymous with Florida has nothing to 


3 Eastern claimed that it should have been given some preference for 
its operations during the period it served the route after initial certifica- 
tion in 1961 and prior to the time its certificate was invalidated in 1962 
pursuant to this Court’s action in Braniff v. CAB, supra, there being no 
stay of the effectiveness of the certificate sought or granted during that 
period of some 14 months. However, both the Examiner and the Board 
rejected Eastern’s contentions after considerable discussion of the authori- 
ties (at least by the Examiner, whose conclusions were adopted by the 
Board (Tr. 2117-21)). 
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do with the so called “interim operations” over the Texas- 
Florida route, but is a fact antedating the Civil Aeronautics 
Act of 1938, the predecessor of the Federal Aviation Act 
of 1958. Moreover, it is customary for the Board to afford 
a preference to the carrier that is experienced in develop- 
ing a unique type of market, which the Florida tourist 
market is conceded to be, and the Board has often afforded 
preferences to carriers who have specialized talents for 
particular services. 


(f) It is difficult to comprehend Braniff’s sixth charge of 
substantive error, namely, that the Board inadequately 
treated the question of the relative diversion (by Braniff 
and by Eastern) from existing carriers. Braniff says that 
“the Board never came to grips with the relationship of 
these two conflicting considerations,”—relatively greater 
diversion by Braniff and allegedly relatively greater bene- 
fits to the traveling public (brief, pp. 22-23). It is hard to 
see what the Board could have said with regard to the 
question of relative diversion other than that, other things 
being equal, it is in the public interest for the carrier that 
diverts less from existing carriers, rather than one that 
would divert more from existing carriers, to be chosen to 
operate a route required by the public convenience and 
necessity. The proposition seems unassailable. And with 
respect to Braniff’s allegedly greater benefits to new one- 
carrier traffic, the Board analyzed Braniff’s claims care- 
fully and found that they were inflated or, as a practical 
matter, evanescent. Moreover, there is no necessary causal 
relationship between diversion and benefit, as Braniff tries 
to claim. 


3. Braniff’s claims of error do not undercut the rational 
bases for the Board’s decision. Moreover, Braniff has 
conveniently ignored the other considerations of carrier 
selection found by the Board to militate in favor of East- 
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ern. For example, the Board found that the route inte- 
grates better with Hastern’s system than with Braniff's 
and that Eastern could therefore operate it more eco- 
nomically and efficiently. Braniff does not attack at all 
the irrefutable finding that Eastern “has a greater claim 
to the route in terms of historic interest” in that Eastern 
had for many years participated in air traffic between 
Texas, Louisiana and southern Florida (Tr. 2090), and 
‘historic identity” with the traffic has long been an im- 
portant consideration in the matter of carrier selection. 
Moreover, Eastern needs fewer new route miles than 
Braniff to serve the route—a clear advantage to Eastern 
by prevailing Board policy. The Examiner said that the 
choice between Eastern and Braniff was close (Tr. 1500, 
1501), so it is hardly surprising that when the Board 
discerned errors in his reasoning, and omissions of vari- 
ous criteria from his selection process, the Board rejected 
his choice of Braniff and awarded the route to Eastern. 
There can be no doubt that, on the important criteria of 
route integration, historic identity of long standing, and 
shorter new route mileage, Eastern has an unquestioned 
advantage over Braniff. 

On all standards of carrier selection enunciated by the 
Board—those controverted by Braniff and those conceded— 
the Board’s selection of Eastern is supported by law, fact 
and policy. There being proper findings and conclusions 
to reflect a sound and rational basis for the Board’s again 
awarding the route to Eastern, the Court will find that 
Braniff’s claims are without merit and that its appeal 
should be dismissed. 


ARGUMENT 


L 


Board Order E-22252 Was Properly and Lawfully 
Adopted. 


A. The Board’s Action. 


It is helpful in appraising Braniff’s contentions to re- 
view what was done in connection with the Board’s deci- 
sional process in the case. 


4. On November 5, 1964, the Board heard oral argument. 


2. Sometime thereafter Member Minetti undertook to pre- 
pare a draft of a proposed opinion and order. It must 
be inferred that it had been decided his opinion would 
fall one way or the other (ie., either for Eastern or for 
Braniff).* 


Braniff would appear to ask the Court to believe that 
there were no Board meetings where consideration was 


4See Appendix 2 hereto setting forth the Civil Aeronautics Board’s an- 
nouncement, dated April 7, 1961, that cases “ripe for decision” will be 
assigned by the Chairman to Board Members “who will be responsible for 
the preparation of the Board’s opinion and its submission to the Board 
for approval”. That press release noted the contrast with the “previous 
general practice” by which the Board’s opinion-writing division prepared, 
jn accordance with the Board’s instructions, a draft of the proposed 
opinion to be submitted to the Board. See Eastern Air Lines, Inc. Vv. 
CAB, 271 F. 2d 752, 757 n. 10 (2d Cir. 1959), where the Court recited 
the then prevailing practice by which the Board disposed of significant 
contested licensing matters—the Board met, deliberated, and by “tentative” 
vote instructed its opinion-writing division to draft an opinion disposing 
of the case in the manner thus voted. The draft opinion was subsequently 
circulated for adoption among the members. It is only reasonable to infer 
that this same machinery continued to operate after April 7, 1961 except 
that thenceforth the instruction was given to the Board Member to whom 
the case was assigned. We presume that the same procedure obtains among 
courts—that is to say, they meet and “tentatively” decide the case and 
assign the task of drafting a tentative opinion for the Court to one of 
the members espousing the majority viewpoint. There is no reason for 
assuming that this is not the practice that was followed here. 


19 


given to what disposition was to be made of the case 
(Braniff’s brief, pp. 19, 25-26, 26 nn. 1, 2). Such an 
inference may not reasonably be drawn. It is most 
unreasonable to assume that the Chairman asked Mem- 
ber Minetti to prepare an opinion without the Board’s 
having given some indication as to how the opinion was 
to be prepared.® 


The final draft of the opinion was circulated to the 
Board Members under its notation process and Chair- 
man Boyd’s signature was affixed on May 28, 1965. 


. The other four members affixed their signatures on 
June 1, 1965. Braniff says (brief, p. 19): “There was a 
Board meeting on the very morning during which it is 
said that two of the three concurring Board Members 
signed the opinion and order and two other Members 
signed as not participating.” 


The mechanics of reproducing the opinion in volume 
sufficient for distribution were completed and the deci- 
sion was served in final form on June 2, 1965. 


5 Braniff appears to argue from the minutes of various Board meetings 
that there were no meetings held where consideration was given to this 
ease. Such an inference may not properly be drawn from the data sup- 
plied by the Board’s Counsel. As the transmittal letter to Braniff shows 
(Braniff brief, p. 16a), the Board’s Counsel did not make agendas avail- 
able and “made no effort to ascertain what documents or memoranda 
exist reflecting discussions of the case within the Board, instructions by 
the Board to the staff, drafts of opinions and/or orders, advice given the 
Board by the General Counsel, etc., since such documents or memoranda 
would constitute parts of the Board’s internal decisional and thought 
processes which cannot be made available to persons outside the Board.” 

For instance, at the June 1, 1965 meeting, the minutes of which are 
reported at pages 27a-37a of Braniff’s brief, the Board met in executive 
session between 11:15 and 11:45 a.m. (Braniff’s brief, p. 35a). It is 
entirely reasonable to conclude the Board may have considered Order 
E-22252 at that time and it is only reasonable to conclude that there must 
have been other executive sessions, not matters of public record, at some 
of which the Board must have discussed the case now on appeal. Braniff’s 
assumption that it was never discussed cannot be supported by reason. 
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7. On June 8, 1965, the full Board, as it was then consti- 
tuted, ratified the adoption of the Order on June 1, 1965. 


The Order was stayed on July 30, 1965, reconsideration 
was granted on August 16, 1965, further oral argument 
was held September 22, 1965, and Board Order E-23330 
denying petitions for reconsideration and terminating 
the stay was adopted and issued March 7, 1966. 


| On March 11, 1966, four of the Board members (one 
not being present at the meeting) ratified Order E-23330, 
attesting to the regularity of its adoption. 


Thus, all persons who were Members of the Board at all 
material times hold out to the world a valid action from 
the standpoint of procedure. 


B. Braniff Has Not Shown Any Invalidity in the Board’s Adop- 
tion of the Challenged Order. 


1. The alleged lack of a quorum on June 1, 1965. 


Braniff first charges (brief, p. 23) that Messrs. Boyd, 
Minetti and Gillilland did not constitute a “quorum” on 
June 1, 1965, because Chairman Boyd was allegedly not a 
member of the Board on that day (see also, Braniff brief, 
p. 19). In fact, Chairman Boyd remained a member until 
his successor was appointed and qualified shortly after 
12:30 p.m., June 1, 1965, and Chairman Boyd actually 
presided over a meeting of the Board on the morning of 
June 1, 1965. 

As Members Minetti and Gillilland said “.. . there can 
be no question but that former Chairman Boyd was in fact 
and law a Member of the Board at the time [June 1, 1965] 
the decision was adopted by the Board” (Tr. 2322-23). 
Chairman Boyd’s term continued “antil his successor” 
was “appointed” and “qualified”. Federal Aviation Act 
§201(a) (1), 72 Stat. 741, 49 U.S. C. §1321. 
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Braniff’s argument (brief, p. 23) that Chairman Boyd’s 
service as a member of the Board terminated on May 31, 
1965, and on June 1, 1965 he was Undersecretary of Com- 
merce, based upon CAB and Commerce Department per- 
sonnel records, was addressed to the Board in Branifi’s 
petition for reconsideration of Order H-22252 (Tr. 2131-32) 
and was rejected by the Board in Order E-23330, specifically 
by Members Minetti and Gillilland (Tr. 2322-23), as shown 
above, who pointed out that the records Braniff relied 
upon were for payroll purposes only, and sub silentio by 
Chairman Murphy and Vice Chairman Murphy (Tr. 2335- 
39). We believe it clear that Chairman Boyd was de jure 
a member of the Board until Chairman Murphy was sworn 
in as his successor shortly after 12:30 pm., June 1, 1965. 
And if not de jure, he certainly was de facto a member 
under the rule laid down in McDowell v. United States, 
159 U. S. 596, 601-602 (1895): “where there is an office 
to be filled, and one, acting under color of authority, fills 
the office and discharges its duties, his actions are those 
of an officer de facto, and binding upon the public.” 

The official acts of an officer or judge de facto are valid 
on the grounds of public policy and for the protection of 
the public. E.g., McDowell v. United States, supra; Ball 
v. United States, 140 U. S. 118, 129 (1891); United States 
v. Marachowsky, 213 F. 2d 235, 245 (7th Cir.), cert. dented, 
348 U.S. 826 (1954). Moreover, a de facto official’s actions 
are not subject to collateral attack, Ball v. United States, 
supra, 140 U. S. at 129, even if it be subsequently dis- 
covered that the official was not qualified to hold office, or 
was holding two incompatible offices simultaneously. In re 
Danford, 157 Calif. 425, 108 Pac. 322 (1910); State v. Wi- 
liams, 61 Kans. 739, 60 Pac. 1050 (1900); Commonwealth 
v. Taber, 123 Mass. 253. 

Braniff has shown no error with respect to the compo- 
sition of the Board. 
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2. The alleged improper use of the notation 
procedure in this case. 

Braniff says that it was improper to use the notation 
procedure in this case (brief, p. 25). That argument is 
wrong. It is for the Board, and not Braniff, to decide 
what method of decision making is compatible with the 
Board’s duty to adopt such procedures as may be conducive 
to the proper dispatch of business and to the ends of 
justice, and Braniff may not quarrel with the Board’s 
choice of the notation procedure in this instance. More- 
over, it is based upon the unsupported assumption that 
the Board never considered the case in joint deliberation, 
contrary to all reasonable and natural inferences. Braniff 
says it “has no quarrel with the proposition that the Board 
ean act in accordance with notation procedures properly 
adopted and complied with” (brief, pp. 2425), nor does 
Braniff argue that the Board does not have properly 
adopted “notation procedures.” On the contrary, pages 


13a-25a of Braniff’s brief show the Board’s adoption of 
“notation procedures.” Moreover, Braniff does not dis- 
pute the Board’s representation that its notation proce- 
dures were complied with. 

After conceding compliance with proper notation pro- 
cedures, Braniff alleges error in “failing to calendar this 
matter for discussion” (brief, p. 19) and says (brief, p. 25) : 


“We do question, however, the propriety in the circum- 
stances in the Board’s acting by notation in this im- 
portant case.” 


And, later, Braniff repeats its innuendo that “there was no 
apparent discussion at all of the merits of the case” (brief, 
p. 26, and p. 26 n. 1). 

The Board’s calendars are not of record (see Braniff’s 
brief, p. 16a), and it is not possible to affirm, as does 
Braniff, that the matter was not calendared for discussion. 
Moreover, Braniff admits (brief, p. 25): 
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“...all the Members of the Board were assembled in 
a meeting that, according to the Board’s minutes, went 
from 10:25 a.m. to 11:45 a.m. on the morning [June 1, 
1965] during which it has been said that two of the 
members signed as concurring in the opinion and order 
and two other Members signed as not participating.” 


The Board’s minutes do not show all that was discussed 
at the June 1, 1965 meeting, since the Board met in execu- 
tive session for half an hour (Braniff’s brief, p. 35a). Thus 
there is no support for Braniff’s assumption that there 
was no discussion of the order which the four Board Mem- 
bers were concurrently signing. 

Moreover, as has been shown before, the Board must 
have reached a “tentative” decision before Member Minetti 
undertook to write the opinion. In all, Braniff asks this 
Court to probe far into the Board’s internal decision-making 
processes and to inquire into what, how, when, and under 
what circumstances the Board considered the case and 
reached its opinion below. The Courts simply do not 
countenance such invasions of an agency’s decision-making 
process. In United States v. Morgan, 313 U.S. 409 (1941), 
the Court considered testimony by the Secretary of Agri- 
culture as to his reading and consideration of the record 
of a proceeding in which rate orders were made. The 
Court held: 


“But the short of the business is that the Secretary 
should never have been subjected to this examination. 
The proceeding before the Secretary ‘has a quality re- 
sembling that of a judicial proceeding.’ . . . Such an 
examination of a judge would be destructive of judicial 
responsibility. We have explicitly held in this very 
litigation that ‘it was not the function of the court to 
probe the mental processes of the Secretary.’ .. . Just 
as a judge cannot be subjected to such a scrutiny, ... 
so the integrity of the administrative process must be 
equally respected.” 
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313 U. S. at 422. In De Cambra v. Rogers, 189 U. S. 119, 
122 (1903) the Court had declared : 


“Jt is hardly necessary to say that when a decision has 
been made by the Secretary of the Interior, courts 
will not entertain an inquiry as to the extent of his 
investigation and knowledge of the points decided, or 
as to the methods by which he reached his determina- 
tion.” 


and following the Morgan case, supra, this Court has ruled: 


“We are not concerned with the manner in which the 
Commission gives consideration to the record.” 


Norris & Hirschberg, Inc. v. SEC, 82 App. D. C. 32, 163 
F. 24 689, 693 (1947), cert. denied, 333 U.S. 867 (1948). 
It should also be noted that Braniff’s claim (brief, p. 26 
n. 1) that the notation procedure deprived it of the “right 
to joint deliberation” is erroneous. Its citation of Eastern 
Air Lines v. CAB, 271 F. 2d 752, 758 (2d Cir. 1959) sig- 
nificantly omits the Court’s caveat: “assuming such right 
to exist”. Thus the case does not establish that there ts 
such a right. Nor does anything Braniff has said establish 
that the right, if it exists, was denied to Braniff; on the 
contrary, the only reasonable presumption, and the only 
lawful presumption, is that the right was afforded. 
However, even if there had been no joint discussion and 
even if the matter had been handled entirely by notation, 
that would not establish error in the Board’s processes. 
The Board is empowered to conduct its proceedings “in such 
manner as will be conducive to the proper dispatch of 
business and to the ends of justice.” Federal Aviation Act 
§1001, 72 Stat. 788, 49 U. S. C. §1481. See also Federal 
Aviation Act §204(a), 72 Stat. 743, 49 U. S. C. §1324. 
Braniff (brief, pp. 24-25) properly points out that 7.S.C. 
Motor Freight Lines, Inc. v. United States, 186 F. Supp. 
777 (S. D. Tex. 1960), aff'd. per curiam, 366 U.S. 419 (1961), 
gives unconditional approval to the use of “notation pro- 
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cedures” by the Interstate Commerce Commission. The 
Court’s opinion in that case, in pertinent part, is instruc- 
tive: 


“,..§17(3) provides that ‘the Commission shall conduct 
its proceedings under any provision of law in such 
manner as will best conduce to the proper dispatch 
of business [and] to the ends of justice ** * ” 

“We think that notation voting may be selected by 
the Commission as a proper manner of dispatching its 
business. When a meeting of the Commissioners as- 
sembled together is held, of course, as the Act specified, 
a majority shall constitute a quorum. But in view of 
the broad grant to the Commission of authority to con- 
trol its proceeding, it may select this type of voting 
procedure as an aid in dealing with its tremendous 
workload. 

“The statute does not specifically provide that ad- 
ministrative action be taken concurrently by the de- 
ciding members in a formal meeting and we decline to 
impose such requirement.” 


186 F. Supp. at 785-86. 


The “broad grant to the Commission of authority to 
control its proceedings” (§17(3) of the Interstate Com- 
merce Commission Act, 24 Stat. 385, 49 U. S. C. §17), 
which supported the use of the notation procedure is virtu- 
ally identical with §1001 of the Federal Aviation Act, 
supra.® 

The provisions under which the ICC acted by notation 
in the T.S.C. case are set forth at 186 F. Supp. 784 n. 18, 
and they appear very similar to the Board’s provisions. 
One difference that may be noted is that the ICC rules 
provide that “the date for decision shall be the date upon 


© See also §204(a) of the Federal Aviation Act which this Court has 
held gives the Board wide-ranging powers to utilize “summary procedures” 
rather than statutorily-authorized procedures where circumstances warrant. 
National Airlines, Inc. v. CAB, 113 App. D. C. 146, 306 F. 2d 753, 758-9 
(1962). 
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which the last individual vote is cast.” Although that ex- 
plicit provision does not seem to have been incorporated 
into the Board’s rules, numbered paragraph “(5)” of those 
rules (Braniff’s brief, p. 22a) provides that Board items 
are “considered as completed” after the Minutes Section 
has received “positive indication of the position of each 
Member.” This language would appear to contradict Bran- 
iff’s assertion (brief, p. 26) that “there is absolutely nothing 
in the Board’s notation procedures indicating that an ac- 
tion of the Board is deemed taken when by notation the 
last member signed the order.” In this instance, it would 
appear from the record, and Braniff apparently concedes 
(brief, p. 25), albeit in reluctant fashion,’ that every mem- 
ber had signed the order by the morning of June 1, 1965. 


3. The erroneous and immaterial argument that the 
notation procedure and Chairman Boyd’s depar- 
ture deprived participating Members of an oppor- 
tunity to change their minds. 


Braniff first argues that since the Order was adopted on 
June 1, 1965 and issued the next day, after Chairman 
Boyd’s departure, “the third concurring member” was not 
“Gn the Board’s service at the time that the order was 
issued, which was necessary for its effectiveness” (brief, 
p. 20). Braniff does not press that argument, which is not 
surprising, in view of the settled rule that the time re- 


7 We trust this Court will not infer (as Braniff may wish it to do by 
its repeated use, e.g., brief, pp. 25, 26, of such phrases as “it is said” and 
“Gt has been said” with reference to the facts of the signing of the Order) 
that the facts are otherwise than as they have been represented by the 
Board. Veiled attacks upon the Board’s representations are obviously 
insufficient to rebut the presumption of regularity that attends agency 
decisions. Willapoint Oysters v. Ewing, 174 F. 2d 676, 696 (9th Cir.), 
cert. denied, 338 U. S. 860 (1949) : “Tt requires more than a mere allega- 
tion (or affidavit on information and belief, which is not even found here) 
to upset the presumption of validity attaching to public proceedings and 
the formal recitations of public officials.” In United States v. Morgan, 
supra, it was held that the “integrity of the administrative process must 
be equally respected” as that of the judicial process. 
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quired for the ministerial act of service can have no effect 
on the validity of the judicial act of decision. The judi- 
cial act is the rendering of the judgment and its entry of 
record (or service) is purely ministerial. It is therefore 
of no consequence that a judgment may have been served 
after the expiration of the term of the judicial officer (or 
even after his death). E.g., Anstendig v. Dinnerson, 147 
Misc. 827, 264 N. Y. Supp. 680 (1933) ; Beetchenow v. Barth- 
olet, 162 Wash. 119, 298 Pac. 335 (1931) ; Broder v. Conklin, 
98 Calif. 360, 33 Pac. 211 (1893). 

Braniff then argues that the Board members participat- 
ing in a decision “should have an opportunity until issu- 
ance of the order to alter findings and conclusions until 
then only tentatively reached” (brief, p. 20) and that two 
members “were deprived of that opportunity by” Chairman 
Boyd’s departure after adoption but before service (tbid.; 
see also pp. 28, 40 n. 2). 

In short answer to Braniff, the “findings and conclu- 
sions” adopted June 1, 1966 were not “tentatively reached”. 
They were finally reached pursuant to the Board’s nota- 
tion procedures, and action had been completed (see Board’s 
procedure, Braniff brief, p. 22a; see also statement of 
Members Minetti and Gillilland (Tr. 2322-23) ).* 

Of course the time lag between adoption of the order on 
June 1 and its public dissemination on June 2 was not 
intended as a locus poenitentiae in which Members may 
change their mind; on the contrary, it simply represents 


8 Braniff’s reference to the Board’s explanation of its Press Release 
“decision” procedure (brief, p. 27) wherein it was stated that, after such 
releases, fina] decisions had to be “approved”, “issued” and “served” is 
inappropriate. That language, from the decision in the New York-Florida 
Case, 24 C.A.B. 94, 229 (1956), did not relate to the Boards notation 
procedure but to its practice of issuing press releases announcing its 
“tentative vote” in important and controversial cases. Under the notation 
procedure, action is completed when all members have indicated their 
positions to the Minutes Section (see Braniff’s brief, p. 22(a)). Com- 
pleted action under those procedures is plainly not a tentative decision 
announced by press release. 
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the time needed to run the Board’s mimeograph machine. 
If the Board’s familiar “green sheet” had been available 
in sufficient supply for distribution on the morning of 
June 1, we presume Braniff would not argue that the 
Board should wait a while to see if anyone wanted to 
change his mind. 

Moreover, if any of the two remaining participating mem- 
bers did have the right to change their concurrences be- 
tween June 1 and June 2, 1965 (assuming that pursuant to 
the notation procedure they had that right), it could have 
been asserted and effectively exercised. If one had with- 
drawn, only two participating members would have been 
in concurrence, the action would have lacked three votes, 
and presumably would not have been issued. 

Braniff has shown no error in this regard. 


4. The erroneous argument as to the effect of ratification. 


Braniff argues that the Board’s ratifications of its ac- 
tions in adopting and issuing the orders of June 1, 1965 
and March 7, 1966 had no consequential effect and that it 
is “quite clear that nothing much is intended by ratifica- 
tion” (brief, pp. 20, 28-29, 29 n. 1). 

The record shows that the Board’s action with respect 
to the order of June 1, 1965 was ratified by five members 
of the Board, Chairman Murphy, Vice Chairman Murphy 
and Members, Minetti, Gillilland and Adams and that its 
action with respect to the order of March 7, 1966, which 
lifted the stay on the award to Eastern, was ratified by all 
members of the Board in attendance at the meeting March 
11, 1966 (Braniff brief, pp. 38a, 42a). 

Tt is to be noted that there has never been a difference 
of view among members of the Board as to the correct- 
ness of the procedure employed in adopting and issuing 
the decision of June 1, 1965, affirming the original grant 
of the route to Eastern, and in the adoption and issuance 
of the order of March 7, 1966 denying the Braniff petition 
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for reconsideration and lifting the stay upon the award 
to Eastern. Ratification cannot be held to be an empty 
gesture, as Braniff argues and it plainly means that the 
full Board has found that the decisions had been duly 
adopted, issued and served in accordance with the Board’s 
normal processes. It is a step by which the Board affirms 
that its action has been proper as to form and procedure. 
In view of that representation of the Board, Braniff’s 
attempts to create, principally through surmise, a pre- 
sumption of invalidity in the Board action, must fail. 


i. 


The Board Was Not Required, in 1965, to Decide 
the Case Upon the Same Basis as It Decided the Matter 
Before It in 1961. 


Braniff argues (brief, pp. 29-33) that because a major 


consideration in its 1961 decision on the question of carrier 
selection was the issue of “carrier strengthening,” the 1965 
decision should have been based upon the same criterion. 

Braniff cites no authority to show that the Board should 
be so strait-jacketed in its decisional processes. On the 
contrary, Braniff itself maintains (October 20, 1964 brief 
to the Board, p. 37 (Tr. 1692): 


“...the Board has a free hand to determine the selec- 
tion of carrier issue on the basis of the public interest 
as it appears in the reopened record.” 


The Board’s 1961 decision was remanded by this Court. 
Upon remand and the further proceedings the Board’s duty 
was to respond to its mandate to realize the public pur- 
poses of the Federal Aviation Act, as reflected by the rec- 
ord at the time of its 1965 decision. 

The courts have recognized that duty and Professor Jaffe 
has said that nothing could be clearer than that “the exer- 
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cise of discretion on all appropriate factors remains open, 
upon remand of a case to an agency by a reviewing court.” 
Judicial Control of Administrative Action 716 (1965). 
Professor Jaffe continues in expounding upon that thesis 
(tbid.) : 


“The celebrated and definitive example of this is SEC 
v. Chenery. There the Commission denied reorganiza- 
tion managers participation in the reorganized cor- 
poration through stock purchased during the reorgani- 
zation on the ground that the purchase was a breach 
of fiduciary duty as defined in certain judicial prece- 
dents. The court held these precedents inapplicable 
and remanded, and the Commission ‘recast its ratio- 
nale, holding that participation would not be ‘fair and 
equitable’, under the statutory standard expressed in 
those words. The Court affirmed.” (Footnotes omitted.) 


The teachings of such cases as FCC v. Pottsville Broad- 
casting Co., 309 U. S. 134 (1940), and Fly v. Heitmeyer, 309 
U.S. 146 (1940), Jason v. Summerfield, 94 App. D. C. 197, 
214 F. 2d 273, cert. denied, 348 U. S. 840 (1954), Easton 
Publishing Co. v. FCC, 87 App. D. C. 344, 185 F. 2d 987 
(1950), and others of like import are clear that upon re- 
mand, unless in some way limited by the remanding Court, 
the agency has the duty to consider the matter afresh. 


This court in the Easton case said as follows: 


“The ratio decidendi of the Pottsville and Heitmeyer 
decisions in the Supreme Court is that the Commis- 
sion, the body charged by Congress with the duty of 
applying the statutory criterion of public convenience, 
interest or necessity, is so charged at all times, includ- 
ing the time of further proceedings after remand by a 
court. Within this reasoning and since the Commis- 
sion in the exercise of its duty has concluded that the 
original record does not contain sufficient information 
for a proper determination of the issue before it, the 
Commission in the instant case is warranted in reopen- 
ing the proceedings for the taking of additional evi- 
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dence. The court’s remand must, in view of the rea- 
soning of the Supreme Court, be read in the light of 
the Commission’s duty to award applications for con- 
struction permits in satisfaction of public convenience, 
interest or necessity at the time of the award.” (Em- 
phasis supplied.) 


185 F. 2d at 991. 

Braniff itself (brief to the Board, p. 38 (Tr. 1663)) 
quoted the above excerpt from the Easton case in support 
of the arguments it made that the Board should consider 
the case afresh in the light of current circumstances upon 
the basis of the new record and not be bound by what had 
gone before. 

Even if be argued that the Board did not give the 
same weight in its 1965 decision to factors that had loomed 
large in the 1961 decision, or even if it be argued that 
the Board decided the case differently, there is no error. 
The cases hold the Board may depart from the policy 
expressed in prior cases. E.g., FCC v. WOKO, 329 U.S. 
223, 226, 228 (1946), Virginian R. Co. v. United States, 272 
U. S. 658, 665-66 (1926), Churchill Tabernacle v. FCC, 81 
App. D. C. 411, 160 F. 2d 244, 246 (1947), Shawmut Ass’n, 
vy. SEC, 146 F. 2d 791, 796-97 (1st Cir. 1945), Courier Post 
Pub. Co. v. SEC, 70 App. D. C. 80, 104 F. 2d 213, 218 
(1939). See also NLRB v. A.P.W. Prods. Co., 316 F. 2d 899, 
906 (2d Cir. 1963). And irrespective of the holdings in 
those cases, the facts of 1965 would justify different treat- 
ment. Braniff says: “... there was a dramatic change in 
circumstances affecting Eastern’s claim that it was in 
urgent need of routes to improve its profit position” (brief, 
p. 11). Such a thing as a “dramatic change” would seem 
to require a different response from the Board and re- 
flects the correctness of the 1961 decision when Eastern’s 
circumstances were needful, as well as the correctness of 
the 1965 decision when the Board concluded that they need 
not be a factor in carrier selection. 
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A. The Board Fully Explained Why It Did Not Decide the 
Case Upon the “Carrier Strengthening” Argument. 

Braniff argues (brief, pp. 20-21, 30-33) that the Board 
did not consider the issue of carrier strengthening and 
deemed it immaterial without explanation. The record is 
otherwise. In its Order E-22252, the Board devoted ap- 
proximately 12 pages to making findings and giving rea- 
sons for its decision. Approximately 214 of those 12 pages, 
or nearly 20 percent of the opinion, was devoted to the 
consideration of the issue of carrier strengthening (Tr. 
2094-96, 2099 n. 17). Moreover, the Board adopted por- 
tions of the decision of the Examiner, approximately two 
pages of which treated the “need for strengthening” argu- 
ment (Tr. 2116-17). The Examiner concluded that both 
Eastern and Braniff were unfavorably situated in many 
criteria of carrier strength (Tr. 2116). The Examiner also 
found (Tr. 2116) that Braniff had been operating profitably 
for the last fourteen consecutive years and had paid divi- 
dends to its stockholders in each of the preceding ten years 
but that Eastern, “by contrast,” had experienced a cumula- 
tive loss before taxes for the 1960-1963 period of $73,279,439 
and that since 1955 Eastern had had the smallest per- 
centage growth of all trunklines in revenue passenger 
miles (Tr. 2116-17). The Board also adopted the Exam- 
iner’s finding (Tr. 2117) that both Braniff and Eastern 
had relatively shorthaul route systems, and that while 
Braniff needed “expanded opportunity,” Eastern, too, had 
a “predominant requirement” for “improvement in profit 
position” and his findings that “the record does not sup- 
port the conclusion that this is a last frontier for each 
carrier,” pointing out that each had applications for new 
routes pending and that proceedings then in progress prom- 
ised relief to each carrier, and ending with the conclusion 
that “there is no persuasive basis for the conclusion that 
the route systems of either carrier are so confined and the 
possibility for growth is so limited as to make the Texas- 
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Southeast route their last feasible opportunity for expan- 
sion” (Tr. 2117). 

Members Minetti and Gillilland explained that Braniff’s 
alleged need for strengthening had been considered, and 
that strengthening considerations had been found not to 
be controlling (March 7, 1966 Opinion, Tr. 2333). The 
Board’s conclusion on the question of carrier strengthen- 
ing is clear: each carrier needed strengthening, said the 
Board, but as between the two there was, as of 1965, no 
particular predominating equity in favor of either. The 
Board did give its reasoning and its findings with respect 
to the carrier strengthening argument and the reviewing 
court is not left to speculation as to why the matter was 
not considered of controlling’ importance in 1965, though 
it may have been in 1961 when conditions were consider- 
ably different. The Board, moreover, did say (at page 11 
of its opinion, Tr. 2096), in terms, that insofar as Braniff 
was concerned, the question of carrier strengthening was 
not a governing consideration, stating: 


“There is no showing on this record that today Braniff 
is a marginal carrier in need of economic strengthen- 
ing or that the award of the Texas-Florida route is nec- 
essary to enable it to be an effective competitor in the 
markets it serves. In fact, as the record indicates, 
Braniff is in good financial health. Its average length 
of haul and length of hop as well as its domestic route 
system have improved since 1955; and the carrier is 
now in its fifteenth consecutive year of profitable opera- 
tions, having reported a net profit of $5.9 million in 
1964. Braniff’s competitive position will not be ma- 
terially affected by the award of the Texas-Southeast 
route to Eastern as it has little participation in the 
Texas-Florida traffic and it does not compete to any 
extent with Eastern. While the grant of this route to 
Braniff would be beneficial to the carrier, we are satis- 


®Braniff says the Board did not consider carrier strengthening as 
“relevant” because the Board said it was not “controlling” (brief, p. 30). 
That logical non sequitur falls of its own weight, as well as being refuted 
by what the Board did and said. 
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fied that considerations of carrier strengthening and 
competitive balance are not controlling factors in this 
case.” 


That concluding paragraph followed a 1% page treatment 
of the carriers’ arguments on “carrier strengthening,” that 
portion being devoted to a correction of the examiner’s 
erroneous interpretation of the “carrier strengthening” 
policy. 

In a word, Braniff’s arguments were weighed and found 
wanting. Braniff has been informed that the issue of 
“earrier strengthening” was not held controlling because, 
as between the two carriers, the equities were found to be 
roughly equal. Braniff has shown no error. 


B. Contrary to Braniff’s Assertions, the Board Did Make All 
Lawfully Required Findings on the Issue of “Carrier 
Strengthening.” 


After first alleging that the Board did not deem strength- 


ening material, Braniff then argues that the Board did 
consider the matter material but failed to make adequate 
findings on the issue (brief, pp. 21, 33-36). It should be 
clear from the excerpts quoted and cited in the preceding 
subsection that the Board did consider the issue, did make 
findings, and concluded that upon such findings Braniff 
was not entitled to a preference. 

Braniff is well aware of what was decided and why. The 
Court will be fully able to perceive the bases for the 
Board’s action. The Board has adequately performed its 
decisional obligation. As this Court said in Johnston Broad- 
casting Co. v. FCC, 85 App. D. C. 40, 175 F. 2d 351, 357 
(1949), “We say that the required findings need go no 
further than the evidence and the proposals of the parties. 
In essence, that is to say, there is no essential absolute in 
making a comparison.” 


iil. 


The Board Did Not Give Weight to Eastern’s “In- 
terim” Operations in Making Its Comparative Findings 
That Led to the Conclusion That Eastern Had Superior 
Public Interest Advantages Over Braniff. 


Braniff’s charge (e.g., brief, p. 37) that the Board im- 
properly gave weight to Eastern’s interim operations is 
at variance with the Board’s opinions. Although Eastern 
had urged that it should, and could lawfully and properly, 
be accorded a preference by reason of its services over 
the route, the Examiner and the Board rejected that argu- 
ment. (Tr. 2117-21.) 


A. The Board Properly Found That Eastern Was Established 
at More Points on the Route Than Was Braniff, That 
Eastern Had Economic and Operational Advantages Not 
Available to Braniff, and That the Route Would “Inte- 
grate” Better With Eastern’s System Than With Braniff’s. 


Braniff claims that, as between the two carriers, neither 
had an advantage in the number of stations required to 
be established in order to serve the route at issue.’ Granted 
that Braniff had facilities at Dallas and Wort Worth, East- 
ern had long been solidly established at New Orleans 
(where Braniff had token operations only) and, as well, 
at Tampa, St. Petersburg/Clearwater, Miami and Fort 
Lauderdale. Braniff served Miami only in a limited way 
and only in conjunction with through-plane interchange 
flights operated in cooperation with Eastern between New 
York and South America. Braniff had no facilities at Fort 
Lauderdale, none at Tampa, none at St. Petersburg/Clear- 
water, and only minimal facilities at Miami and New Or- 


10 Braniff’s faulty contention (brief, p. 38) that it is “entirely” upon 
this allegedly erroneous station count that the Board predicated its find- 
ings that Eastern offered superior route integration is disposed of below 
in subsection IJI.D.1. 
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leans. Although Eastern would be required to establish 
facilities at Dallas and Fort Worth, the facts are that 
New Orleans, Tampa, St. Petersburg/Clearwater and 
Miami are major points on Eastern’s system, and that 
Fort Lauderdale, for instance, is served by Eastern with 
more flights and seats than Braniff provides at New Or- 
leans. See, e.g., EAL T-1, pp. 10-11 (Tr. 1010-11), EAL- 
9214 (Tr. 969); Hastern’s brief to Examiner 23-24 (Tr. 
1349-50), Eastern’s brief to the Board 37 (Tr. 1833). Other 
errors in Braniff’s argument are found in its efforts (brief, 
pp. 38-39) to treat Fort Lauderdale and Miami as one 
point, whereas they are separately named as co-terminal 
points, and its argument that Tampa and St. Petersburg/ 
Clearwater should be considered as only one point in 
counting stations where facilities would have to be in- 
stalled (<bid.). 

The Board found (at Tr. 2089) that Eastern is “well 
established at all the points on the route except Dallas/ 
Fort Worth,” and it has a “substantial identification” 
(emphases supplied) with and for years has been promoting 
Florida. Braniff’s operations at New Orleans and Miami 
are token only and can by no means be equated with those 
of Hastern. 

These are not facts that depend upon Eastern’s “interim 
operations” since 1961, as claimed by Braniff (brief, pp. 
22, 37), but are facts that predate the adoption of the 
Civil Aeronautics Act of 1938. 

In finding that Eastern had superior operational advan- 
tages and better integration, the Board must have found 
favorably upon the arguments addressed to it at, for 
example, page 37 of Eastern’s brief to the Board (Tr. 
1833) : 


“Bastern’s historic identity in the cities on the route 
was earned, not merely by carrying 280,000 passengers 
over the route since mid-1961, but essentially by de- 
velopment since the early 1930’s of the air traffic po- 
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tential of the cities involved, including those on the 
Trans-Gulf route later awarded to National in the 
Florida-Texas Service Case, 24 CAB 308 (1956), de- 
spite recognition by the Board in that case that ‘there 
is merit to Hastern’s claim that it has a larger partici- 
pation than National in the passenger miles involved’ 
(24 CAB 318). 

“Braniff never had any part in the development of 
air traffic potential of the Florida cities or of Florida- 
Texas traffic flows. Its chief witness, Mr. Robertson, 
willingly admitted ‘that Braniff has had no experience 
operating a Florida route comparable to the one for 
which it is here applying’ (Tr. 123). Similarly, at New 
Orleans, a major point for through and connecting traf- 
fic on the route, Hastern’s services preceded Braniff’s 
operations by many years, and Braniff has never ap- 
proached Eastern’s importance to the city or its air 
travellers. Eastern now carries about nine times as 
many New Orleans passengers as Braniff (EAL-T-1, 
p.10)....” 


Likewise, the evidence shows, as Eastern pointed out at 
page 24 of its brief to the Examiner (Tr. 1350): 


“In 1956 Eastern carried three and one-half times as 
many air passengers at the six points on the route as 
did Braniff. In 1960, despite Eastern’s loss of historic 
traffic to new competitors, Eastern still carried two and 
one-half times as many passengers as Braniff at the 
six points (HAL-2214).” 


Braniff claims (brief, p. 39) that “this [the supposed 
error in numbers of new points to be added] is the kind 
of mistake in fact that ordinarily would be resolved on 
petition for reconsideration.” Braniff raised the question 
on petition for reconsideration but its argument did not 
commend itself to any of the Board members. Members 
Minetti and Gillilland said (Tr. 2326) “In considering the 
number of new stations required, the Board focused on 
the route as certificated.” They agreed that if Braniff 
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elected not to establish facilities at St. Petersburg/Clear- 
water! and did not establish any facilities at Ft. Lauder- 
dale, neither carrier would have any advantage in the 
number of new stations required to be established. That- 
however, would simply reflect the fact that Braniff would 
not serve the route as certificated; if Braniff were to serve 
the route as certificated, the mathematics compel the con- 
clusion that Braniff would be required to establish three 
new stations as compared to one, or at most, two, for 
Fastern (see Tr. 2325).” 

Braniff claims that it does not understand the signifi- 
cance of Eastern’s advantages in these respects (Braniff’s 
brief, p. 89 n. 1). Some of the advantages were well stated 
at page 24 of Hastern’s brief to the Examiner (Tr. 1850): 


“That means Eastern is and will be better known 
than Braniff to the air travellers in the cities on the 
route. With Eastern’s greater identity, more people 
in the cities will be familiar with Eastern’s schedules 
and timetables, advertising and promotional materials 
and with service over the route.” 


The Board properly found that Eastern was entitled to 
a preference on the question of number of new stations 
needed to serve the route, and the Board’s findings did not 
rest upon the facts of Hastern’s so-called “interim” opera- 
tions. 


11 Bastern maintains a city ticket office in St. Petersburg, although its 
flight operations serving the St. Petersburg-Clearwater area are conducted 
at the Tampa airport. 


12 Members Mincetti and Gillilland went on to show that Eastern would 
have economic and operational advantages, even if Braniff did establish 
sufficient facilities to serve the route as certificated, by pointing out that 
because Eastern had proposed three daily roundtrips at Dallas/Fort 
Worth, whereas Braniff proposed only one daily round-trip at Tampa, 
Eastern would be able to spread the cost of its new Dallas/Fort Worth 
station over a wider variety of services than Braniff could for the cost 
of operating its new Tampa station (Tr. 2326-27). Obviously, if there 
:ad been merit to Braniff’s contention, the Board would on reconsidera- 
tion have “corrected” the nonexistent “error” that Braniff purports to 
have discerned. 
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B. The Board Gave Every Required Comparative Consider- 
ation to the Various Competing Claims of the Applicants. 


Braniff’s claim (brief, pp. 37, 41-42) that it was entitled 
to a preference because it was identified at Dallas and that 
the Board’s awarding Eastern a preference because Hast- 
ern is well established, and has great experience, in pro- 
moting Florida traffic, is contrary to Board precedent, is 
not well taken. Braniff confuses identification with 
“sources” of traffic with experience in promoting and serv- 
ing a particular type of traffic. 

In an early Board decision, Braniff itself was awarded 
substantial routes for the very reason that it had the 
advantage over other applicants which is now found by 
the Board to reside in Eastern in this case, namely, inter- 
est and experience in promoting a particular kind of traffic 
and particular destinations. In Latin American Air Ser- 
vice, 6 C. A. B. 857, 91415 (1946), the Board awarded 
Braniff a route from Houston to the Canal Zone to Buenos 
Aires via intermediate points because “Braniff has long 
had an interest in service to Latin American countries 
[compare Hastern’s long interest in Florida service], as 
evidenced by the substantial volume of traffic carried to 
its connections destined to points south of the border” (not 
because of Braniff’s identification with the source of the 
traffic) (emphasis supplied).. Similarly, in Northeast Air 
et al., North Atlantic Routes, 6 C. A. B. 319, 339 (1945), 
the Board found that in extending United States flag air 
carrier operations in Europe and Asia “it is in the public 
interest to utilize the experience and organization of [Pan 
American] the United States pioneer in this field” which, 
since its inauguration in 1927 had extended its services 
to major areas in the world. Likewise, in the Transatlantic 
Cargo Case, 21 C. A. B. 671, 685-86 (1954), Seaboard was 
awarded a certificate to provide trans-Atlantic cargo ser- 
vice because it had “engaged in transatlantic operations 
previously” and was familiar “with the operating and sales 
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problems to be encountered in developing the transatlantic 
market.” The Board found it desirable and in the public 
interest to permit Seaboard “to apply its specialized ex- 
perience in tapping the transatlantic cargo potential.” 
Again, in the Florida-Mezico City Service Case, 34 C. A. B. 
189, 193 (1961), Pan American was selected over National 
for the Miami-Mexico route, inter alia, because Pan Ameri- 
can had an historic interest and identity in Mexico (not 
with the source of the traffic). 

In each of the four cited illustrations, the chosen appli- 
cant was the one that had the identity with the destination 
of the traffic and experience in developing the particular 
kind of traffic involved, and a familiarity with the unique 
problems of promoting the specialized markets was found 
to be a governing factor. Accordingly, Eastern, which is 
synonymous with Florida traffic development in airline 
transportation, is the logical choice to develop and promote 
a Florida route, just as the Board found. 

Members Minetti and Gillilland in their statement ac- 
companying the order on reconsideration, Order E-23330 
(pp. 7-8, Tr. 2328-29), met head-on Braniff’s charge, saying: 


“Braniff also charges that the Board failed to com- 
paratively evaluate Braniff’s identity in Dallas/Fort 
Worth with Eastern’s identity in Florida. The carrier 
contends that its greater identity and promotional ad- 
vantages at Dallas/Fort Worth, the primary source of 
the majority of the Florida markets, would equally 
permit the exploitation of the Florida traffic. 

“The Board recognized Braniff’s established position 
and identity at Dallas/Fort Worth. However, it found 
that the promotional advantage of Hastern’s estab- 
lished position at Miami and Tampa, its extensive 
coverage of Florida points, and its longstanding pub- 
lie identity and experience in the development of the 
Florida and trans-gulf traffic was entitled to greater 
weight in evaluating promotional advantages. Eastern 
has been operating in Florida and southern Louisiana 
for more than 30 years and the carrier is no stranger 
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to Dallas/Fort Worth, having actively participated in 
the carriage of Dallas/Fort Worth passengers for 
many years. Through its extensive advertising and 
sales efforts, the carrier has built up an established 
position and public acceptance in Florida which is of 
value both to the carrier and to the public in develop- 
ing the new service. In our opinion, Braniff’s identity 
at Dallas/Fort Worth gives it no comparable promo- 
tional advantage in developing the new route. We find 
no error in the Board’s conclusion in this regard.” 


If Braniff’s argument of error in this regard met with 
a favorable reception on the part of the dissenting mem- 
bers (Chairman Murphy and Vice-Chairman Marphy), 
there is no indication of such in their statement accompany- 
ing Order E-23330 (Tr. 2335-39). 

The conclusion necessarily drawn is that there is no 
error in the Board’s finding. 


C. The Board Fully Considered the Implications of the Greater 
Diversion From Existing Carriers That Would Result From 
the Authorization of Braniff and the Inconsequentiality 
of the Alleged “Beyond” Benefits That Braniff’s Certifi- 
cation Could Provide. 


Braniff’s claim that the Board did not “adequately ex- 
plain” why the greater diversion from existing carriers 
that would result through Braniff’s authorization of the 
route was related to the “public convenience and necessity” 
(Braniff brief, p. 43) is rebutted by reference to Board 
precedent and to the Board’s opinions below. 

From the very earliest cases, the Board has regularly 
considered, as one of the elements of the public interest, 
the potential effect of a proposed authorization upon ex- 
isting lines and carriers. E.g., United Air Lines, Red Bluff 
Operation, 1 C. A. A. 778, 779-80 (1940); National Air. 
et al., Daytona Beach-Jacksonville Operation, 1 C. A. A. 
612, 616 (1940). 
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Relative diversion from existing carriers is significant 
because the Board must consider the effect of diversion on 
the operations of the affected carriers, the possible cost 
to the Federal Treasury, the possible impairment of the 
ability of existing carriers to serve their routes, ete. E.g., 
Transcontinental Coach-Type Service Case, 14 C. A. B. 
720, 723 (1951). Braniff apparently tacitly concedes that 
the Board has “always considered the financial disadvan- 
tage to existing carriers an element to be weighed in choos- 
ing between competing applicants” (brief, p. 43). For ex- 
ample in the North Central Route Investigation Case, 14 
C. A. B. 1027, 1032, 1065 (1951), the Board chose Wisconsin 
Central to provide Twin Cities-Chicago service rather than 
Mid-Continent (which subsequently merged with Braniff) 
because authorization of the latter would have created 
unwarranted diversion from existing carriers. Braniff it- 
self was the beneficiary of this policy in Tulsa, Wichita 
Falls, Central Cases, 17 C. A. B. 1017, 1018-19 (1953), 
where Braniff was selected to provide nonstop service be- 
tween Dallas and Tulsa instead of Continental because 
Continental would have had a more serious diversionary 
impact on existing carriers. 

Apparently realizing that the record showed its authori- 
zation would divert more revenue from existing lines and 
carriers than would Eastern, and that Eastern was entitled 
to a preference in the question of carrier selection because 
of the lesser extent of its diversion from other carriers, 
Braniff next attempts to argue (brief, pp. 22-23, 43-45) 
the non sequitur that because it would divert more it would 
provide more and greater public benefits, and that the 
Board ignored the relationship between diversion and 
benefits. 

The Board in its opinion carefully analyzed the extent 
of Braniff’s claimed superior “beyond services” at pages 
6-9 of Order E-22250 (Tr. 2091-94), considering diversion 
and “beyond” benefits in sequence. Braniff cannot effec- 
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tively quarrel with the Board's finding that the tangible 
“beyond service” benefits it claims are minimal. The vol- 
ume of traffic is small and, moreover, it is so split among 
so many “beyond” points that any genuine improved ser- 
vice in terms of through-plane operations would be virtu- 
ally non-existent—2.1 passengers per day in each direction 
between each of the sixteen pairs of points where Braniff 
claims “beyond” benefits (Tr. 2092 n. 10). The only “be- 
yond” market that Braniff proposed to offer through-plane 
service would be Denver-Miami, with nine passengers daily 
in each direction, and the Board found that the one daily 
through-plane flight would be less attractive than compet- 
ing connecting services via Chicago (Tr. 2092-93). The 
Board noted that the rest of the traffic would have to change 
planes at Dallas regardless of which carrier was selected 
(Tr. 2093). Indeed, that fact actually turns in Hastern’s 
favor on the issue of carrier selection, found the Board, 
pecause Eastern “as a disinterested connecting carrier” 
would have the incentive to provide connections with all 
the carriers in the “beyond” markets, whereas Braniff 
would try to capture the traffic for its own “beyond” ser- 
vices to the exclusion of the possibly superior services of 
competing carriers. (Tr. 2093 n. 13.) This finding, of 
course, shows that greater diversion is at least as com- 
patible with inferior “beyond” area services as it is with 
superior “beyond” area services. 

The Board properly evaluated both relative diversion 
and the claims of allegedly superior “beyond area” bene- 
fits, resolved those questions against the assertions made 
by Braniff, and Braniff has shown no error in the Board’s 
determinations. 
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D. In Its Arguments Before This Court, Braniff Has Ignored 
Other Findings in Favor of Eastern’s Selection That Are 
Compelled by the Evidence and That Fully Support the 
Board’s Conclusions That Eastern Should Be Selected. 

1. Eastern’s existing route system integrates better 
than Braniff’s with the new route. 

The Board’s solidly-based finding (Tr. 2090) that the 
route integrates better with Bastern’s system than with 
that of Braniff has been briefly mentioned. Braniff did 
not attack that finding directly, although it attempted to 
make an oblique assault by treating the question of route 
integration as simply an element of commonality of sta- 
tions between existing and new routes (brief, p. 38). Much 
more is comprehended by “route integration” than the 
number of new stations that are to be established. 

Looking to early Board precedents, it is found that Bran- 
iff once again was the beneficiary of the Board policy it 
would now ignore. Braniff was selected over competing 
applicants to operate nonstop between Amarillo and Okla- 
homa City, the Board finding public convenience and neces- 
sity could best be served by Braniff’s operation of the new 
air services in view of its ability to use its aircraft in 
an “integrated operation” and because the possibility of 
increased schedules between Chicago, Kansas City and 
Amarillo was afforded by integration with Braniff’s then 
existing route structure. Trans-Southern Air. et al., 
Amarillo—Oklahoma City Operation, 2 C. A. B. 250, 271- 
72 (1940). It was early established that “route integration” 
is an element bearing upon carrier selection. 

Eastern’s superior operational flexibility arises by vir- 
tue of the fact that the route, for the most part, cuts 
through Eastern’s existing service area so that Eastern 
can offer a great variety of services that could not be 
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offered by Braniff."* For instance, the Board referred to 
“major support from such off-route points as Orlando and 
West Palm Beach” for Eastern’s proposed service (Order 
B-22252, p. 9, Tr. 2094), and the Board was authorized 
(Rule 24 (m) of its Rules of Practice, 14 C. F. RB. 
§302.24 (m)) to take official notice (and the Court may 
take judicial notice) of Hastern’s schedules published and 
filed with the Board which show that Eastern has actually 
been “tacking” its existing authority with its new author- 
ity to achieve substantial routing variations which Braniff 
could not offer. For example, Eastern provides Miami- 
New Orleans-San Antonio and Dallas-New Orleans-New 
York through-plane services. Braniff could not extend 
flights at New Orleans to serve other points as Eastern 
can, nor does Braniff have authority, as Eastern does, at 
Tampa/St. Petersburg/Clearwater, or Fort Lauderdale/ 
Miami that could be utilized in conjunction with existing 
authorities to provide through-plane services beyond those 
points. At every intermediate point, Eastern’s route strnc- 
ture permits the “tacking” of through-plane services but 
Braniff would be severely limited in this regard. Although 
Braniff would be able to operate a flight over the Miami/ 
New Orleans leg, either continuing northbound through 
Shreveport on its existing authority (which Eastern could 
not duplicate), or on to Dallas/Fort Worth as the new 
route would be certificated, that is the sole extent of Bran- 
iff’s flexibility. As has been shown, Eastern can “tack” 
with existing authority at New Orleans to San Antonio 
or New York service. 


13 Maps appearing on the cover (Tr. 1952) and at page 13 (Tr. 1966) 
of Eastern’s materials for oral argument, November 5, 1964, plot the route 
at issue on Eastern’s and Braniff’s systems, respectively. 
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Perhaps the point is made clearer in the following tabu- 
lation. 


Comparison of through-plane operational flexibility over Dallas/ 
¥t. Worth—New Orleans—Tampa/St. Petersburg/Clearwater— 
Miami/Ft. Lauderdale route 


“Tacking” 
Permitted By 
Existing Routes 

of 


Direction(s) Beyond ————_ 
Segment Operated “Tacking” Point “Tacking” Point Eastern Braniff 


Dallas to Miami Miami South Yes No 
New Orleans to Miami Miami South Yes No 
Dallas to Tampa Tampa South/East/Northeast Yes 
New Orleans to Tampa Tampa South/East/Northeast Yes 
Dallas to New Orleans New Orleans East/Northeast Yes 
Miami to New Orleans New Orleans East/West Yes 
Miami to New Orleans New Orleans North No 
Tampa to New Orleans New Orleans East/West Yes 
Tampa to New Orleans New Orleans North No 
Miami to Dallas Dallas North No 
Tampa to Dallas Dallas North No 

From the foregoing tabulation it is seen that Eastern’s 
route structure affords it flexibility in a ratio of 14:4 over 
that of Braniff. 

Schedules currently on file with the Board (which are 
“officially noticed in all formal economic proceedings”, 
CAB Rules of Practice, Rule 24 (m) 5, 14 C. F. R. §302.24 
(m) 5), show that Eastern is providing a total of 12 daily 
one-way flights on the new route, and is offering the fol- 
lowing through-plane services over the Texas-Florida route 
in conjunction with existing authorizations which Braniff 
could not provide (“beyond” point italicized) : 


Dallas-New Orleans—New York 

Miami-New Orleans—San Antonio 

Dallas-New Orleans—Tampa/St. Petersburg/Clear- 
water-Orlando 

Dallas-New Orleans—Miami—San Juan* 


°San Juan will be added to the through-plane schedule 
effective October 30, 1966. 

(Although tabulated in one direction only, all services 
are operated in both directions over the routings shown.) 
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Thus Eastern is in a much better position than Braniff 
to exploit the full potentials of the route because the route 
integrates much better with Eastern’s system. 

Members Minetti and Gillilland in their statement ac- 
companying Order E-23330 on reconsideration (Tr. 2327- 
28) had this to say about the integration of the Texas— 
Miami route with the systems of the respective applicants :** 


“...we think it is clear that the route, which has 
little relationship operationally with the rest of 
Braniff’s system and which serves only a relatively 
limited amount of beyond traffic, does not integrate as 
well as it does with Eastern’s system. For Eastern, the 
Texas-Florida route lies principally in the middle of, 
and ties together that carrier’s Gulf Coast and south- 
eastern operations. Because of Hastern’s extensive 
coverage of the Gulf Coast and southeastern points, 
and the fact that it serves Miami, Tampa, and New 
Orleans on various other routings, the route has a 
stronger integration with Eastern’s system that it does 
with Braniff’s. Through connections with its routes 6 
and 10 at Tampa, and routes 6, 10, and 108 at Miami, 
Eastern can route equipment over the Dallas-Florida 
route from flights terminating at these points, it can 
provide one-carrier service to Puerto Rico, and it can 
also offer one carrier or single-plane service to a 
substantial number of Gulf Coast and southern Flor- 
ida points. The coordination of schedules and services 
which would thus be made possible can result in a 
greater flexibility of service, utilization of facilities 
equipment, personnel, and economy of operation than 
could be obtained from Braniff’s selection.’ 


“7 Traffic integration, of course, is not dependent upon the pro- 

vision of first one-carrier services.” 
Braniff argues that the “significance of Eastern’s sup- 
posed advantages in these respects is not at all clear” 
inasmuch as the Examiner found that either Eastern or 


14 A visual inspection of the system maps referred to in footnote 13, 
supra, confirms those observations. 


48 


Braniff could earn approximately $1,500,000 annually in 
operating the route. (Braniff brief, 39 n. 1.) As the con- 
text shows, the Examiner’s finding was an estimate for 
the first year’s operation, predicated upon the sample 
schedules exhibited by the carriers for that year. Obvi- 
ously, the integrational benefit would become more appar- 
ent in the years to come as Eastern developed the route, 
became more familiar with it, and was able to apply to 
its exploitation the best pattern schedules, taking advan- 
tage of its “tacking” opportunities. 

The Board’s conclusion that the route integrates better 
with Eastern’s system is sound and is further support for 
the Board’s decision (support which Braniff has not, and 
could not, effectively challenge). 


2. Eastern has greater historic identity with the route 
and traffic to be served. 


A second major finding in Eastern’s favor, not attacked 
by Braniff, is that Eastern has a greater historic identity 
in the traffic to be served. The Board stated in Order 
B-22252 (Tr. 2090 at n. 6): 


« ..Bastern has a greater claim to the route in 
terms of historic interest. For many years Eastern 
participated in the traffic moving between Texas, Loui- 
siana, and Southern Florida and was a substantial 
participant in the transgulf traffic prior to the grant 
of nonstop authority to National.” 


Braniff does not challenge that finding at all. 

The Board has found many times that a carrier having 
historic interest in the traffic to be served should be awarded 
a new route to convenience that traffic rather than a carrier 
that is a stranger to the markets and traffic at issue. For 
example, in the Sarasota/Bradenton Investigation, 32 
Cc. A. B. 177, 180 (1960), Eastern was chosen to serve 
Sarasota/Bradenton because, inter alia, it had the greatest 
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historical interest in the Sarasota/Bradenton traffic. Simi- 
larly, in the New York—San Francisco Non-Stop Service 
Case, 29 C. A. B. 811, 823-24 (1959), American was chosen 
‘ over Northwest for the non#top New York—San Francisco 
' award because American had a historic identity in the 
markets to be served, and had carried substantial volumes 
of the traffic, whereas Northwest would have been a com- 
- plete newcomer to the market. See also Hastern Route Con- 
solidation Case, 25 C. A. B. 215, 221 n. 13 (1957). 


' 3. Eastern would require fewer new route miles to 
serve the route. : 

The Board in Order B-22252 (p. 4) also accorded East- 
ern a preference because it would require fewer new route 
miles than would Braniff (Tr. 2089). 

Braniff (brief, p. 41 n. 1) professes to find no significance 
in the fact that Eastern already operates some 200 miles 
of the 1,100 mile route, namely between Miami, Tampa and 
St. Petersburg/Clearwater (Tr. 2089). The difference, of 
course, is between adding 900 route miles to Hastern’s 
routes, and making a greater addition of some 1,100 miles 
to Braniff’s routes. Many times the Board has chosen that 
carrier which will require less new route mileage to oper- 
ate a given new route in preference to a carrier that would 
require more route mileage. E.9., Service to New Mezico- 
Intermediate Points, 11 C. A. B. 52, 56 (1949) ; North Cen- 
tral Case, 7 C. A. B. 639, 653 (1946); Eastern et al., New 
Bern—Wilmington Service, 6 C. A. B. 423, 426 (1945); 
Eastern et al., Great Lakes—Florida Case, 6 C. A. B. 429, 
441 (1945); Colonial Air. et al., Washington—Ottawa— 
Montreal Service, 6 C. A. B. 481, 504 (1945). 


* ° ° 
Even if it be assumed, arguendo, that there be some flaws 
with respect to the three Board findings that Braniff at- 
tacked, nevertheless the order under review is fully sup- 
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ported by the separate findings treated above—findings 
that Braniff has not seen fit to controvert—and the Board’s 
decision may not be upset upon review. In Willapoint 
Oysters, Inc. v. Ewing, supra, 174 F. 2d at 691, the Court 
declared: 


“Further, even though some of the findings may be 
questionable, such findings merely lose their conclusive 
character, i.e., lose persuasiveness they may have had 
upon the reviewing court. But when, as here, there are 
sufficient validly supporting findings to uphold an ad- 
ministrative order, the court may not upset it.” (Foot- 
note omitted.) (Emphasis in original.) 


The burden upon Braniff, therefore, is not merely to 
show that one, or more, findings, as made may not be ade- 
quate to support the ultimate conclusion to select Eastern 
but, rather, to show that the decision as a whole is com- 
pletely lacking in rational and proper support. Braniff 


has not sustained that burden and, accordingly, its appeal 
should be dismissed. 
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CONCLUSION 


Wuenrerore, Eastern respectfully requests the Court to 
deny and dismiss Braniff’s petition for judicial review. 


Respectfully submitted, 


Grorce C. Neau 


Attorneys for Intervenor 
Eastern Air Lines, Inc. 


Of Counsel: 


James H. Brarron, Jz. 

GamBrELL, Hartan, Russert & More 

825 Citizens & Southern National 
Bank Building 

Atlanta, Georgia 

Pocus & Nzau 

1001 Connecticut Ave., N.W. 

Washington, D. C. 


September 22, 1966 
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Appendix I 
Additional Statute Involved 


Section 201 (a) (1) of the Federal Aviation Act of 1958, 
72 Stat. 741, 49 U.S.C. §1321: 


“Sec. 201. (a) (1) The Civil Aeronautics Board, 
created and established under the name ‘Civil Aero- 
nautics Authority’ by section 201 of the Civil Aero- 
nautics Act of 1938 and redesignated as the ‘Civil 
Aeronautics Board’ by Reorganization Plan No. IV 
of 1940, is hereby continued as an agency of the United 
States, and shall continue to be composed of five mem- 
bers appointed by the President, by and with the 
advice and consent of the Senate, for terms of six 
years, beginning upon the expiration of the terms for 
which their predecessors were appointed, except that 
any person appointed to fill a vacancy occurring prior 
to the expiration of the term for which his predecessor 


was appointed shall be appointed only for the remain- 
der of such term; but upon the expiration of his term 
of office a member shall continue to serve until his 
successor is appointed and shall have qualified.” 
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Appendix 2 
(COPY) 


CIVIL AERONAUTICS BOARD 
Washington 25, D. C. 


For RE.easeE: 


CAB 61-16 InmepIATE 
DUdley 2-7951 April 7, 1961 


The Civil Aeronautics Board announced today that it 
has adopted procedures designed to assure greater per- 
sonal participation by the individual members of the Board 
in the preparation and issuance of its opinions in formal 
hearing cases. 

The previous general practice in such proceedings has 


been for the Opinion Writing Division, Office of General 
Counsel, to prepare, in accordance with the Board’s instruc- 
tions, a draft of proposed opinion and to submit it to the 
Board for the consideration of all members concurrently. 
Under the new procedures, cases which are ripe for decision 
will as a general practice be assigned by the Chairman to 
individual members of the Board (including the Chairman), 
who will be responsible for preparation of the Board’s 
opinion and its submission to the Board for approval. 
Opinions will be issued in the name of the member respon- 
sible for their preparation, with the concurrence of other 
members noted therein. As in the past, dissenting opin- 
ions and separate concurring opinions, if any, will be 
appended to the majority decision. The new procedures 
will not be put into effect with respect to cases that have 
already been submitted to the Board for decision. 


BRIEF FOR RESPONDENT 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,160 


BRANIFF AIRWAYS, INC., 
Petitioner, 


Vv. 


joeelS CIVIL AERONAUTICS BOARD, 


Respondent, 
EASTERN AIR LINES, INC., 


Intervenor. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


DONALD F. TURNER, 
Assistant Attorney General, 


O. D. OZMENT, HOWARD E,. SHAPIRO, 
Deputy General Counsel, Attorney, 
Department of Justice, 
WARREN L. SHARFMAN, 
Associate General Counsel, JOSEPH B. GOLDMAN, 
Litigation and Legislation, General Counsel, 
Civil Aeronautics Board. 
BURTON S. KOLKO, 
Attorney, 
Civil Aeronautics Board. 


(i) 
QUESTIONS PRESENTED 
In the Board's view, the questions for decision are: 
1. Whether the Board's decision herein, awarding the Dallas/Fort 


Worth—Miami route to Eastern Airlines rather than petitioner, was 


supported by adequate findings which rationally explained the judgment 


it reached. 

2. Whether the Board's decision and order were lawfully entered 
when adopted on the basis of the signatures of three members of the five 
man Board (two members signing as not participating), where one of the 
three members thereafter relinquished his post before suave of the 


opinion and order was made on petitioner. 


Questions Presented... . 
Counterstatement of the Case 
Statutes Involved . 
Summary of Argument 
Argument ..... 
Introduction... Biriesles . . is 
I. The Board properly arrived at its decision to 
select Eastern rather than Braniff by weighing 
and balancing all material factors relevant to 
the public convenience and necessity, and made 
adequate findings as to each of the factors 


which entered into its determination... . 


Integration of routes ...... eee 


New facilities and new mileage required 


Historic interest .. 

Identity with traffic 

Diversion ..... 

Beyond area benefits . 

Carrier strengthening ... 

Eastern's interim operations 

Conclusion . . 2. 6 « « «6 © « 
The order of the Board under review was 
unanimously adopted by a quorum of the 
Board and is free of procedural defects . 
A. Chairman Boyd was still a member of the 

Board at the time of adoption of the 


Board's order and hence such order was 
adopted by a competent quorum of the Board 


Conclusion 


(iv) 


Index Continued 


The controlling date for determining the 
validity of the Board's order in this 
case is the date of adoption..... 


The limited use of the Board's valid 
notation procedure appropriate 
in this case... 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA. CIRCUIT 


No. 20,160 


BRANIFF AIRWAYS, INC., 
Petitioner, 
Ve 
CIVIL AERONAUTICS BOARD, 
Respondent, 
EASTERN AIR LINES, INC., 


Intervenor,. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


Braniff Airways is appealing from Board Orders E-22252, June 1, 


1965 (Tr. 2084) and E-23330, March 7, 1966 (Tr. 2321), in which the 

Board awarded the Dallas/Fort Worth-Miami route in its Reopened 

Southern Transcontinental Service Case to Eastern Airlines rather than 

to Braniff and subsequently denied Braniff's petition for caustaerations 
This is the second time that the Board's selection of Eastern 

Air Lines to fly this route has been before this Court. In 1962, on 


appeal by Braniff, this Court set aside that portion of the order of 


es Ot 
the Board selecting Eastern rather than Braniff to operate the new 
Texas-Florida route. Braniff Airways, Inc. v. Civil Aeronautics Board, 
113 U.S. App. D.C. 132, 306 F.2d 739 (1962). The Court remanded the 
case to the Board because the findings of the Board were not adequate 
for the court to perform its function of judicial review. The Board, 
therefore,was directed to hold further proceedings, which could include 
"such reopening of other portions of the orders as the Board may deem 
necessary or desirable in light of our decision with respect to the 
Texas-Florida route." 306 F.2d at 743. As contemplated by the Court, 
application for a temporary exemption by Eastern to permit the con- 
tinuance of its Texas-Florida service was granted by the aides 
Following the Court's decision, the Board rescinded the certi- 
ficiate award made to Eastern and invited "any comments or motion by 
the parties to this case directed to the action which the Board should 
take in response to the Court's remand." Order E-18730, August 23, 1962 
(Tr. 2-5). Thereafter, the Board concluded that the proceedings should 
be reopened and set for further evidentiary hearings limited to the 
single question of the choice of Eastern or Braniff for the Texas-Florida 


route and that the determination should be made solely on the basis of the 


new record. Order E-20129, October 28, 1963 (Tr. 167-169). Hearings were 


1/ The Court stated, "To avoid disruption of service, the Board may 
permit existing service and route arrangements to remain in effect pend- 
ing further proceedings." (306 F.2d at 743). 
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held before an examiner, evidence was received (Tr. 309-630), and 
the examiner issued his initial decision, awarding the route to 
Braniff (Tr. 1456-1543). 

In his initial decision the examiner concluded that Braniff 
and Eastern each possessed the abilities and resources effectively. 
to promote, develop, and serve the traffic over the route (Tr. 1474) « 
The advantage lay with Braniff, he nevertheless concluded, because ° 
that carrier could provide new beyond route services for a substantially 
greater number of passengers than could Eastern (Tr. 1479, 1501), and 
because Braniff needed strengthening through the award of longhaul, 
high density segments suitable for economic and efficient utildoation 
of jet aircraft (Tr. 1503, 1511). 

On review of the examiner's initial decision on exceptions, 
briefs and oral argument, a unanimous Board composed of three members 
reversed the examiner and awarded the Texas-Florida route to Eastern 
(Order E-22252, Tr. 2084-2121) os The Board agreed with the examiner 
that both Braniff and Eastern were experienced carriers fully capable 
of providing the service found required, aggressively developing the 
traffic, and of competing effectively with Delta Airlines in the Dallas/ 


Fort Worth-New Orleans markets, and therefore "that it was necessary 


2/ Prior to decision Braniff filed a motion for further oral 
argument in order to present to the Board the most recent data 
designed to show the improvements in Eastern's financial condition 
since the date of the oral argument already heard in the reopened 
proceeding (Tr. 2063). The Board denied this motion in its final 
decision on the ground that its decision did not depend upon | 
Eastern's need for route strengthening (Tr. 2099). 
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to weigh in the balance other relevant public convenience and necessity 
factors in order to determine which carrier's selection would best meet 
the overall public interest” (Tr. 2087). However, the Board found that 
there were factors of decisional significance in selecting a carrier 
which the examiner failed to consider or considered inadequately, and 
which militated in favor of Eastern's selection. These were the manner 
in which the proposed route integrated with each carrier's existing 
system, the extent. to which new facilities and new airplane mileage 
would be required to serve the route, the carrier's historic interest 
in the communities to be served and their identity with the traffic 
moving over the route, the promptness in inaugurating service on the 
route, and the extent to which the carriers diverted traffic and 
revenues from existing carriers (Tr. 2088). On the factors which the 
examiner had considered to be determinative, the Board found that the 
examiner had overstated the beyond service benefits, and incorrectly 
applied the carrier strengthening criterion (Tr. 2091-2094, 2094-2096). 
On balance the Board concluded that "Eastern's selection over Braniff 
as the operator of the Texas-Florida route would be in the public 
interest and is fully warranted" (Tr. 2097). 

Braniff filed a petition for reconsideration of the Board's 
decision on June 22, 1965 (Tr. 2123). It alleged various infirmities 


in the Board's action both as to the manner of its adoption and issuance 


and as to its contents. Regarding the adoption and issuance of the order, 


Braniff alleged that Order E-22252 was invalid for want of a Board quorum 


since one of the three participating Members, Chairman Boyd, allegedly 
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having left to become Under Secretary of Commerce, was then no longer 
competent to pass upon matters involving the Civil Aeronautics Board 
(fr. 2131-2132). It asserted further that the Board had acted con- 
trary to this Court's order of remand by making no attempt to make 
findings supporting its original decision but instead making new find- 
ings which were insufficient to reverse its examiner or to enable this 
Court to exercise its function of judicial review (Tr. 2125-2131). 
Eastern's answer to Braniff's petition took issue on all counts 
(Tr. 2186-2200). 

Thereafter, on its own motion, the Board stayed the effestive- 
ness of its decision and order (Order E-22492, Tr. 2210) and set 
down the petitions for reconsideration for oral argument on the sub- 
stantive issues because of the "matters which have been raised by the 
petitions and the fact that only two of the three Board Metibers who 
participated in the original decision are still Members of the Board" 


(Order E-22549, Tr. 2211). 


After hearing oral argument on the matters raised by the petitions 


for reconsideration, the Board denied the petitions and iominated the 
stay of the route award (Order E-23330, Tr. 2321). Four members parti- 
cipated in the decision on the petitions for Lecbisiderationt Member 
Adams did not participate (Tr. 2321). Members Minetti and Gillilland, 
who had participated in the Board's decision and order, wonee 28 deny 
the petitions (Tr. 2322), while Chairman Murphy and Vice-Chairman Murphy, 
who had not previously participated, voted to grant the Eekeaoce (Tr. 


2335). Since there was an equal division, the petitions failed for want 
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of a Board majority (Tr. 2321). The opposing views were set forth in 
separate statements. The two statements were in disagreement both as 
the function the Board was to perform upon reconsideration and the 
evaluation of the evidence. On the one hand, the former participants 
viewed their task as a reexamination to determine if error had been 
committed, whereas the new participants thought they had a "duty to 
make the selection between the two carriers de novo" (Tr. 2335). 
In substance, they differed primarily as to the effect of the "beyond 
route" traffic, the old participants concluding that the evidence of 
Braniff's alleged superiority in this regard was exaggerated, as con- 
trasted to the decisive effect given to this evidence by the newcomers. 

All four members agreed, however, that the Board's original 
decision and order was entered at a time when Chairman Boyd was in 
fact and law a member of the Board, and that the order was the 
product of a properly constituted quorum of the Board. 

See North Central Airlines, Inc. v. Civil Aeronautics Board, 

108 U.S. App. D.C. 185, 281 F.2d 18 (1960). 

ey The facts on this subject appear in the statement of the old 
participants. They concluded former Chairman Boyd was a lawful member 
of the Board on June l, 1965, and that three members had then signed 
the opinion of the Board (Tr. 2322). They cited, in support of this 
position, Order E-22472, July 23, 1965. That order, entered in another 
case, related to an order also adopted June 1, 1966. Chairman Murphy 
and Vice-Chairman Murphy participated in Order E-22472, July 23, 1965. 


The order is reproduced in Appendix B, infra, p. 55. The order is 


also being reviewed by this Court in New Castle County Airport Commission 
v. C,A.B., C.A.D.C., No. 19,693, heard by the Court on September 20, 1966. 
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After denial of its petition for reconsideration on March 7, 1966, 
Braniff filed its petition for review in this Court on May 4, 1966, 
alleging error in Board Orders E-22252 and E-23330. On the seme day 
Braniff filed with the Board an application for a certificate of 
public convenience and necessity for the Texas-Florida route (CAB 
Docket 17288), and a petition for an expedited investigation to de- 
termine whether additional competitive service should be gathorized 
between the points on the Texas-Florida route just awarded to Eastern 
(CAB Docket 17289). Braniff also moved this Court to stay all further 
proceedings in the instant case pending the Board's action on’ the 
application and petition to the Board. The Court denied this motion 
on June 29, 1966. The motion of Eastern Air Lines on May L, 1966, 
to intervene in this case was granted on June 3, 1966. 

On September 9, 1966, after its brief had been filed in this 
Court, petitioner filed a motion seeking to discover whether Chairman 
Boyd had personally signed the Board's decision. In saapeuee, the 
circumstances under which Chairman Boyd's name was affixed to the 
Board's decision, while not raised by the petition for review or 
petitioner's brief, were disclosed in "Objections of Civil Aeronautics 
Board to Motion For An Order Directing Respondent to Advise the Court 
of a Material Fact or For Remand to a Special Master", and the supporting 


affidavit, filed with the court on September 16, 1966. Nothing in this 


5/7 On August 23, 1966, the Board denied Braniff's petition and 


motion for expeditious consideration of its certificate application. 
Order No. E-24118. 
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brief is intended to conflict with the facts there presented; state- 
ments herein that Chairman Boyd "signed" the decision are intended to 
indicate that his name was affixed under the circumstances set forth 
in the above document. 
STATUTES INVOLVED 

The pertinent provisions of the Federal Aviation Act (49 U.S.C. 

1301, et sea.) are set forth in Appendix A hereto (infra, pp. 51-54). 
SUMMARY OF ARGUMENT 
at, 

In this case the Board was required to select an operator of the 
Fort Worth/Dallas - Miami route. ts selection was limited to either 
Eastern or Braniff, both fully qualified trunk-line operators of long 
standing. In accordance with its long established, judicially approved 
practice the Board decided to award the route in a manner which would 
maximize the "public interest," as defined in the Federal Aviation Act. 
In order to do this the Board undertook to weigh and balance all of the 
factors affecting the public interest to determine the comparative 
standing of Eastern and Braniff with respect to each such factor and 
as a totality. 

The Board then considered and we discuss below its findings on the 
factors considered under the headings: integration of routes, new 


facilities and new mileage required, historic interest, identity with 


traffic, diversion,, beyond area benefits, carrier strengthening and, 


finally, Eastern's interim operations, which the Board rejected as a 


basis for selection. The Board found that Braniff excelled in some 


Sore 
respects and Eastern in others. It concluded, "after wedgitne the 
various factors advanced by Braniff relating to its selection and 
based upon the above considerations, we are satisfied that, on balance, 


Eastern's selection over Braniff as the operator of the Texas-Florida 


route would be in the public interest and is fully warranted," 


Braniff does not challenge the substantiality of the syideuee 
to support the Board's findings, but only the adequacy of the ‘findings. 

A reading of the Board's opinion, including the findings of the examiner 
it adopted, plainly indicates a careful consideration of the factors in- 
volved, subsidiary findings on significant matters, and a rational, 
reasoned expression of the basis upon which it reached its ultimate 
judgment. The adequacy of the findings for purposes of sachen is 
evident. The reasonable conclusion of the expert tribunal may not be 
re-evaluated, but should be sustained. 

Braniff's charges that the Board found "carrier strengthening needs" 
to be immaterial and that Eastern's interim operations were weighed in the 
balance are completely unfounded. 

II. 

The Board's order and opinion were validly entered. Five members 
of the Board signed a draft order and opinion (two as not participating) 
on or before the morning of June 1, 1965, thus completing final action 
on such order and opinion. The order was adopted as of June 1, 1965, 
and on the following day was served on the parties. | 

After adoption of the order, but on June 1, 1965, Chairman Boyd 


accepted a commission as Under Secretary of Commerce and was sworn into 
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such office, thereby relinquishing his position on the Board. The 
payroll records of the agencies show that Mr. Boyd was paid by the 
Board on May 31 and by the Department of Commerce on June 1. However, 
the payroll records recite that they are for payroll purposes only. 
In fact and in law Mr. Boyd, who never resigned, remained a member of 
the Board until he accepted his commission and took the oath in his 
new job. He was Chairman of the Board when he signed the order and 
when the order was adopted. 

After hearing oral argument and providing for the presentation 
to itself of a draft order and opinion in this case, a quorum of the 
Board adopted such draft opinion and order pursuant to its notation 
procedure, not finding it necessary to calendar the matter for dis- 


cussion, as the procedure would have permitted. That procedure is valid, 


as petitioner admits. 1.5.C. Motor Freight lines, Inc. v. United States, 


186 F.Supp. 777 (S.D. Tex. 1960), aff'd, 366 U.S. 419 (1961). The pro- 
cedure was appropriate in this case. 

The significant date for determination of the validity of the 
Board's order is the date of its "adoption" rather than th 
it was "served" on the parties. The fact that it may have been subject 
to recall before service does not make it invalid and is irrelevant since 
there was no attempt to recall it. The service date may have legal 
significance for some purposes but it cannot provide the basis for deter- 


mining whether there was a valid order in this case. 
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ARGUMENT 
Introduction 

This case, starkly limited as it is to the issue of selection 
between two "experienced carriers" (Tr. 2087) for a long-sought and 
hotly contested route, is nevertheless not markedly different from 
the numerous route certification proceedings which have received the 
Board's attention. Whether arising in the context of a large area 
proceeding such as the Southern Transcontinental Service nase 33 
C.A.B. 701 (1961), where numerous and complicated route needs, carrier 
proposals, and civic requests are at issue, or this reopened phase 
in which all complexities and factors have been reduced to a choice 
between two already ascertained carriers (Order E-20129, Tr. 167-169) , 
the Board has recognized its responsibility under Sections 102 and 401 
of the Federal Aviation Act (49 U.S.C. 1302, 1371) by stating that in 
such a comparative evaluation "all of the various factors affecting 
the public interest must be considered and weighed in the balance in 
selecting a carrier to provide a new service" (Tr. 2088). This balancing 
of favorable and unfavorable factors in order to optimize the Con- 
gressional goals found in Section 102 has long met with judicial approval. 
United Air Lines v. Givil Aeronautics Board, 81 U.S. App. D.C, 89, 155 
F.2d 169 (1946); Braniff Airways v. Civil Aeronautics Board, 107 U.S. App. 
D.C. 304, 277 F.2d 334 (1960)3 Pinellas Broadcasting Co. v. F.C.C., 97 
U.S. App. D.C. 236, 230 F.2d 204 (1956), cert. denied, 350 U.S, 1007 (1956). 


However, while all can agree on the applicability of the balancing 


process, not all can agree on the results of its application. The 


ee 
Board is not required in every case to weigh all possible factors, 
or to make findings as to all matters which have been the subject 
of testimony. Qutagamie County v. Civil Aeronautics Board, 355 F.2d 
900, 906-7 (C.A. 7, 1966). The Court there stated (355 F.2d at 906): 
"With respect to the factors considered and the weight 
attributed to various circumstances in weighing the factors, 
we think that the Board is not required in every case to 
weigh in the balance all of the possible factors that may 
be considered, and to make findings with respect to all of 
the circumstances upon which testimony has been given. * * * 
[aA particular] circumstance may weigh heavily in the balance 
in one case but be missing from the scales completely in 
another balance." 
Nor is there any fixed weight to be accorded to each factor in every 
case, or any way in'which all of the relevant factors can be combined 
into a single conclusion with "mathematical precision". The blend- 
ing and weighing of such evidence, and its resolution into a single 
conclusion, is precisely the kind of determination which ey 
6 
has committed to the expert judgment and discretion of the Board; 
it is in this area that the courts are most reluctant to substitute 
their judgment for the Board's. See, e.g., United Air Lines v. Civil 
Aeronautics Board, 81 U.S. App. D.C. 89, 155 F.2d 169, 172 (1946); 
United Air Lines v. Civil Aeronautics Board, 198 F.2d 100, 107-8 


(C.A. 7, 1952); American Airlines v. Civil Aeronautics Board, 89 


U.S. App. D.C. 365, 192 F.2d 417, 421 (1951). 


6/ "The findings of facts by the Board * * *, if supported by 
substantial evidence, are conclusive". Federal Aviation Act, 
Section 1006(e) (49 U.S.C. 1486(e)). Braniff has not raised the 
issue of whether the Board's findings are supported by substantial 
evidence and has not printed the evidence in the Joint Appendix. 
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In view of the nature of the determination it is not surprising 
that all do not agree that there is only one correct answer ths 
problem. No matter what conclusion the Board reached this Court un- 
doubtedly would be listening to the plea of a "disappointed suitor". 


Disagreement may be judged as the norm and in no way reflects error. 


Here, as in the past, the Board has enumerated the pertinent factors 


to be considered in satisfying the public's need for a sound air 
transportation system supplying adequate, economical, and efficient 
service; it has evaluated and weighed the qualifications of the carrier 
applicants as they bear on the public interest factors; and it has 

made and explained its resultant decision, Having done so, that de- 
cision must be affirmed by this Court "where, as here, it is a reasonable 
one, rests upon findings which are supported by adequate evidence, and 
the proceedings are free of significant procedural error". Lake Central 
Airlines, Inc. v. Civil Aeronautics Board, 99 U.S. App. D.C. 226, 239 


F.2d 46, 49 (1956). 


7/ As this Court has had occasion to state (Pinellas Broadcasting 
Co. v. F.C,C., 97 U.S. App. D.C. 236, 230 F.2d 204, 206 (1956), cert. 
denied, 350 U.S. 1007 (1956) ): 


"The controversy is in an area into which the courts are 
seldom justified in intruding. The selection of an awardee 
from among several qualified applicants is basically a matter 
of judgment, often difficult and delicate, entrusted by the 
Congress to the administrative agency. The decisive factors 
in comparable selections may well vary; sometimes one applicant 
is superior to another in one respect, whereas in another case 
one applicant may be superior to its rivals in another feature. 
And it is also true that the Commission's view of what is best 
in the public interest may change from time to time. Commissions 
themselves change, underlying philosophies differ, and experience 
often dictates changes." 


Save 
Board is not required in every case to weigh all possible factors, 
or to make findings as to all matters which have been the subject 
of testimony. Outagamie County v. Civil Aeronautics Board, 355 F.2d 
900, 906-7 (C.A. 7, 1966). The Court there stated (355 F.2d at 906): 
"With respect to the factors considered and the weight 
attributed to various circumstances in weighing the factors, 
we think that the Board is not required in every case to 
weigh in the balance all of the possible factors that may 
be considered, and to make findings with respect to all of 
the circumstances upon which testimony has been given. * * * 
[A particular] circumstance may weigh heavily in the balance 


in one case but be missing from the scales completely in 
another balance." 


Nor is there any fixed weight to be accorded to each factor in every 
case, or any way in which all of the relevant factors can be combined 
into a single conclusion with "mathematical precision", The blend- 
ing and weighing of such evidence, and its resolution into a single 
conclusion, is precisely the kind of determination which Congress 

has committed to the expert judgment and discretion of the Board; 

it is in this area that the courts are most reluctant to substitute 
their judgment for the Board's. See, e.g., United Air Lines v. Civil 
Aeronautics Board, 81 U.S. App. D.C. 89, 155 F.2d 169, 172 (1946); 
United Air Lines v. Civil Aeronautics Board, 198 F.2d 100, 107-8 
(CcAs 7; 1952); American Airlines v. Civil Aeronautics Board, 89 


U.S. App. D.C. 365, 192 F.2d 417, 421 (1951). 


6/ "The findings of facts by the Board * * *, if supported by 
substantial evidence, are conclusive". Federal Aviation Act, 
Section 1006(e) (49 U.S.C. 1486(e)). Braniff has not raised the 
issue of whether the Board's findings are supported by substantial 
evidence and has not printed the evidence in the Joint Appendix. 
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In view of the nature of the determination it is not surprising 
that all do not agree that there is only one correct answer to. the 
problem. No matter what conclusion the Board reached this Court un- 
doubtedly would be listening to the plea of a "disappointed suitor". 
Disagreement may be judged as the norm and in no way reflects error. 
Here, as in the past, the Board has enumerated the pertinent factors 
to be considered in satisfying the public's need for a sound air 
transportation system supplying adequate, economical, and efficient 
service; it has evaluated and weighed the qualifications of the carrier 
applicants as they bear on the public interest factors; and it has 
made and explained its resultant decision, Having done so, that de- 
cision mst be affirmed by this Court "where, as here, it is a reasonable 
one, rests upon findings which are supported by adequate evidence, and 
the proceedings are free of significant procedural error". Lake Central 
Airlines, Inc. v. Civil Aeronautics Board, 99 U.S. App. D.C. 226, 239 


F.2d 46, 9 (1956). 


7/ ae this Court has had occasion to state (Pinellas Broadcasting 
Go. ve. F,C,C., 97 U.S. App. D.C. 236, 230 F.2d 204, 206 (1958), cert. 
denied, 3 U.S. 1007_(1956)): 


"The controversy is in an area into which the courts are 
seldom justified in intruding. The selection of an awardee 
from among several qualified applicants is basically a matter 
of judgment, often difficult and delicate, entrusted by the 
Congress to the administrative agency. The decisive factors 
in comparable selections may well vary; sometimes one applicant 
is superior to another in one respect, whereas in another. case 
one applicant may be superior to its rivals in another feature. 
And it is also true that the Commission's view of what is’ best 
in the public interest may change from time to time. Commissions 
themselves change, underlying philosophies differ, and experience 
often dictates changes." 
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The Board vroperly arrived at its decision to select Bastern 


rather than Braniff by weighing and balancing all material 
factors relevant to the blic convenience and necessity, 


and made adequate findings as to each of the factors which 
entered into its determination. 

The Board agreed with the examiner that "Braniff and Eastern 
are both experienced carriers fully capable of providing the service 
found required, of aggressively developing the traffic, and of effec- 
tively competing with Delta in the Dallas/Ft. Worth-New Orleans 
market" (Tr. 2087). 

The Board's selection of Eastern to operate the Texas—Florida 
route in preference to Braniff differed from the conclusion of the 
hearing examiner, Ree The Board pointed out that the examiner 
had not considered all of the carrier selection factors and criteria 
which the Board felt were useful to an appropriate evaluation of the 
public interest in air transportation. The examiner had rested 
principally on two factors -- beyond area benefits and carrier 
strengthening needs '-- in concluding that Braniff merited the route 
award (Tr. 1500-1512). The Board agreed that both of these factors 
were material, although not necessarily controlling (Tr. 2088), and 
that other factors had been, and continued to be, material as well. 

"The manner in which the proposed route integrates with 


each carrier's existing system, the extent of new facilities 
and new mileage required, historic interest, identity with 


8/ The Board's action was by no means a censure of the examiner. 


It attached as an appendix to its opinion excerpts from the initial 
decision of the examiner "containing certain factual data and find- 
ings, with which we agree and adopt as our own except as modified 
herein" (Tr. 2087). These findings appear to constitute 50% or more 
of the narrative portion of the examiner's initial decision. (Cf. 
Tr. 1456 et sea.) 
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the traffic, promptness in inaugurating service, and diversion 

from existing carriers are also valid considerations which 

must be taken into account in determining which carrier's 

selection will, in conformance with the overall requirements 

of the public convenience and necessity, best meet the _ 

service needs found required" (Tr. 2088). 

The Board then proceeded to investigate how the various carrier 
selection factors related to the two applicants in the context of 
the basic area under consideration as described in the route certi- 
ficate -- the Texas-Florida area comprising the terminals Fort Worth 
and Miami, and the intermediate points Dallas, New Orleans, Tampa, 
and St. Petersburg/Clearwater. It concluded, "Lalfter weighing the 
various factors advanced by Braniff relating to its selection and 
based upon the above considerations, we are satisfied that, on balance, 
Eastern's selection over Braniff as the operator of the Texas— 
Florida route would be in the public interest and is fully warranted" 
(Tr. 2097). 


Braniff takes exception to the Board's findings in three main 


respects: (1) the Board failed, it asserts, to deal adequately with 


the issue of "carrier strengthening" (Pet. Br. 29-36); (2) the Board 
relied upon a mistake of fact as to the number of stations to be 
served on the route (Pet. Br. 38-40); and (3) "Eastern's interim 
operations were weighed in the balance" by the Board in reaching 
its conclusions (Pet. Br. 36-38). These matters will be dealt with 
as we consider the Board's related findings to which we now turn. 

1. Integration of routes. One of the important factors con- 


sidered by the Board in choosing between Braniff and Eastern was 
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whether the Texas-Florida route would integrate better with the routes 
of one of the carriers than with the routes of the other. This normal 
standard for determining public interest involves the application of 
an operational concept. Favorable integration of a new route into 
a carrier's existing system occurs where the integration of the new 
and old routes allows the carrier maximum flexibility in scheduling, 
routing, operating and utilizing its aircraft and existing ground 
facilities in a manner permitting an efficient operation and one less 
costly to carrier and public. Buffalo-Toronto Route Case, 34 C.A.B. 
625, 631 (1961); Bonanza Renewal Case, 19 C.A.B. 779, 791 (1955). 
As is true of all carrier selection factors it alone is not control- 
ling; but it is important that the new route be compatible with a 
earrier’s existing system so that the public receives service both 
to on and off route points promptly without impairment of the carrier’ 
existing obligations. See, e.g., New York-Chicago Service Case, 
22 C.A.B. 973, 980-981 (1955); New York-San Francisco Nonstop 
Service Case, 29 C.A.B. 811, 824 (1959); Southern Transcontinental 
Service Case, 33 C.A.B. 701, 716 (1961). 

In considering route integration, the Board found, as it did 
on practically every carrier selection factor, that the choice was 
not clear cut, and that advantages and disadvantages could be noted 
for both carriers. Braniff, for example, argued that the Texas- 


Florida route fell naturally between and tied together its midwest 


routes funnelling into Dallas and to a lesser extent New Orleans, 


on the one hand, and its Miami-South America service on the other 
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(Tr. 1655).  Braniff claimed that the route fit logically into its 


system also because of the natural flow of traffic from its points 
to the west and north of Dallas through that gateway into the Texas- 
Florida territory (Tr. 1655). While the Board agreed that eis betes 
would integrate with Braniff's system, it found that such integration 
would be inferior to the manner in which the route would fit ta 
Eastern's system, The fact that the Texas-Florida route tied into 
Braniff's South American system was considered of very little 
significance both by the hearing examiner (Tr. 1482) and the Board, 
the Board agreeing with the examiner that "few benefits would accrue 
to Braniff's midwest-South American passengers from its extension 
to Miami in this case" (Tr. 2091). From an operational point, of 
view, few benefits would accrue to Braniff itself in relating the 
Texas-Florida route to its South American operations since the 
latter flights are part of the through plane Eastern-Braniff inter- 
change and do not relate at all to Braniff's domestic system. While, 
geometrically speaking, the Texas-Florida route connects the Dallas 
and Miami dots on Braniff's system route map (Tr. 1459, 1656), the 
route into Miami would be a "stub end" for Braniff's domestic ‘system 
from an operational standpoint. 

For Eastern, Dallas-Fort Worth is a stub-end on its syetem, and 
its certification would mean the establishment of new facilities 


9/ This is "end-on-end" integration -- the new route terminating 


at points which are also the terminals for existing routes --' which 
is recognized as being in Braniff's favor (Tr. 2327). 
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there, but only there. The new route would join Eastern's system at 
New Orleans, Tampa, and Miami on domestic routes 5, 6, and 10, and 
international routes’ 108 and 131, with terminii in San Antonio, 


Boston, Detroit, Minneapolis-St. Paul, Buffalo, Memphis, St. Louis, 
10/ 
Mexico City, and San Juan. Eastern already serves twenty percent 


of the route on the Tampa-Miami segment of its route 10, whereas 
"for Braniff, the Dallas-Florida route may be an entirely new opera- 
tion” (Tr. 2089). The result from these factors was summed up by 
Member Minetti in his opinion for the Board: 


"While the new route would integrate operationally with 
both Braniff's and Eastern's systems, its integration with 
that of Bastern's would be superior. Since Eastern, in 
contrast to Braniff, serves each of the onroute cities, 
except Dallas-Fort Worth, on other routes, Eastern has a 
substantial advantage over Braniff in this respect. Such 
integration would allow Eastern maximum flexibility for 
scheduling, operations, and aircraft utilization so as to 
permit a less costly and more efficient operation" (Tr. 2090). 


An elaboration on this basis of selection appears in the separate 


statement of Members Minetti and Gillilland on reconsideration 
11/ 
(Tr. 2327-2328) : 


"We find the charge of departure from Board policy 
entirely unfounded. The significance of route integration 
is ultimately a matter of traffic and operations, and the 


10/ Official C.A.B, Airline Route Maps, 9th Edition. By con- 
trast, the new route would joint Braniff's existing domestic system 
at Dallas and New Orleans where it would join with routes 9 and 26, 
with segments terminating in Denver, New York, Chicago, St. Louis, 
Minneapolis-St. Paul, and Mexico City (an international terminus). 
ibid. 


11/ This statement represented the view of two of the three 
members of the Board signing the Board's original opinion and order 
as to what they had done and why they had done it. 
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Board has not relied essentially on an end-on-end integra- 
tion concept in measuring the extent to which a new route | 
integrates with an applicant's existing system. We recognized 
the end-on-end integration of the Texas-Miami route with 
Braniff's system. But we think it is clear that the route, 
which has little relationship operationally with the rest 

of Braniff's system and which serves only a relatively 
limited amount of beyond traffic, does not integrate as 

well as it does with Eastern's system. For Eastern, the 
Texas-Florida route lies principally in the middle of, 
and ties together that carrier's Gulf Coast and southeastern 
operations. Because of Eastern's extensive coverage of 
the Gulf Coast and southeastern points, and the fact that . 
it serves Miami, Tampa, and New Orleans on various other 
routings, the route has a stronger integration with Eastern's 
system than it does with Braniff's. Through connections with 
its routes 6 and 10 at Tampa, and routes 6, 10, and 108 at 
Miami, Eastern can route equipment over the Dallas-Florida 
route from flights terminating at these points, it can 
provide one-carrier service to Puerto Rico, and it can also 
offer one-carrier or single-plane service to 4 substantial 
number of Gulf Coast and southern Florida points. au The 
coordination of schedules and services which would thus be 
made possible can result in a greater flexibility of service, 
utilization of facilities, equipment, personnel, and economy 
of operation than could be obtained from Braniff's selection. 


7/ Traffic integration, of course, is not dependent upon 
the provision of first one-carrier services." (Footnote in 


original.) 


This Court dealt with similar findings in Lake Central Airlines 


v. Civil Aeronautics Board, 99 U.S. App. D.C. 226, 239 F.2d 46 (1956) , 
where it had occasion to note that —- 


"as to integration of routes the . . . problem of the 
Board . . « was not so mich one of resolving factual issues 
as of exercising judgment. In considering the interrelated 
geographical situations of Lake Central, North Central and 
Route 7, reasonable men might conclude that either carrier 
could satisfactorily integrate Route 7 into its existing 
system. Which could do better is no doubt arguable; but 
certainly the finding of the Board favoring North Central 
4s not without substantial support in the record considered 
as a whole .. +. Our own consideration of these factors 
leaves us with no solid basis for substituting a different 
judgment for that of the Board." (239 F.2d at 48) 
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These comments are equally applicable here. 

2. New facilities and new mileage required. These considera- 
tions are closely related to route integration. The Board found that 
they favored Eastern because "Eastern would require less new route 
mileage since it presently operates single-plane service over a 
portion of the route — namely, the 200 miles between Miami, Tampa 
and St. Petersburg-Clearwater." For Braniff, the Dallas-Florida route 
would be an entirely new operation (Tr. 2089). There is no challenge 
to this determination. Cf. Bonanza Renewal Case, 19 C.A.B. 779, 791 
(1955). 

As to new facilities, the Board found that the "cost factor" 
would favor Eastern because it "already services and is well estab- 
lished at all of the points on the route except Dallas/Ft. Worth", 
whereas Braniff "would be required to establish new facilities at 
Tampa, St. Petersburg-Clearwater and Fort Lauderdale and to expand 
its facilities at Miami" (Tr. sag Braniff says the Board erred 
in this regard because neither carrier in fact proposed to serve St. 
Petersburg-Clearwater or Fort Lauderdale and therefore it would not 
have to establish new stations at these points as the Board 
~~ 127 In a footnote in its opinion the Board explained the 
situation at Miami as follows: "Although Braniff serves Miami on 
its international route, it does so only on through-plane flights 
between New York and Balboa or points south thereof as part of the 
Braniff-Eastern interchange. Thus it would be required to expend 
a substantial amount of additional monies for the expansion of its 
facilities at Miami * * *" (Tr. 2089). See, e.g., Pacific- 


Southwest Local Service Case, 35 C.A.B. 50, 61 (1962); Pacific Case, 
7 C.AeB. 209, 229 (1946). 
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suggested (Pet. Br. 38-40). On reconsideration, Members Minetti and 


Gillilland acknowledged that from a practical point of view, the fact 
that Fort Lauderdale and St. Petersburg/Clearwater were to be served 
through Miami and Tampa, respectively, meant that "Eastern will, not 

have the advantage in the number of new stations required" (Tr. 2326). 
They then proceeded to a discussion of this issue in the following terms: 


"It is fairly evident, however, that the number of new 
stations, im-and of itself, is not the critical consideration; 
rather it is the cost factor relative to those stations. We 
‘think it reasonable to conclude that the cost to Braniff of 
establishing 4 new station at Tampa and of expanding its 
facilities at Miami and New Orleans, which the record shows 
would be required, would be more than the cost to Eastern . 
of a new station at Dallas-Fort Worth. Certainly, there is 
no basis on this record for concluding that Braniff's station 
costs would be less. Even assuming that Braniff's total 
costs at these stations would be no greater than Eastern's 
costs at Dallas/Fort Worth, Eastern would still have some 
station cost advantage over Braniff. Eastern would be able 
to spread the costs of a new Dallas/Fort Worth station 
because of the operation of the proposed three daily round 
trips to and from Dallas/Fort Worth, whereas Braniff proposed 
the operation of only one daily round trip in and out of 
Tampa and the carrier would not be serving Tampa on any 
other routing. In any event, station costs were only one. 
of the economic and operational factors favoring the 
selection of Eastern and a change in these station costs 
would not affect the ultimate conclusion on the carrier 
selection issue (Tr. 2326-7). 


The extreme conclusions advanced by Braniff on the basis of the 


mistake are plainly unwarranted. (Cf, infra, p.38 and Pet. Br. 38-40). 


3. Historic interest. Another factor in the Board's selection 


was that, as between Braniff and Eastern, Eastern had a greater claim 
13/ 
to the route in terms of historic interest (Tr. 2090). Eastern's 


13/ "The Board recognizes the historic-interest factor as one 


of the conventional criteria entering into the determination of: the 
(footnote continued) 
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past participation in Texas-Louisiana-Florida traffic and especially 
the trans-Gulf traffic is now secondary to National Airline's nonstop 
trans-Gulf fee ae is significantly superior to Braniff, whose 
southeast domestic routes do not extend east of New Orleans. Here, 


where Braniff does not participate at all, the Board, we submit, 


rightfully deemed material Eastern's history in the area. 


4. Identity with traffic. The Board found that both carriers 
were capable of aggressively developing the traffic on the route 
(fr. 2087). It found that as between the two, however, Eastern's 
historic and greater identity as a Florida vacation market carrier 
was a greater promotional asset than Braniff's identity in its home 
area of Dallas. Braniff, the Board found, "has no identity in the 
domestic Florida markets, and would find it necessary to undertake 
an extensive advertising and promotional program to exploit its 
Florida service. Thus, the cost factor, insofar as * * * promotional 
advantages are concerned, is in Eastern's favor" (Tr. 2090). This 
was later spelled out by Members Minetti and Gillilland at length 
(Tr. 2328-2329): 
public convenience and necessity for a new or modified route author- 
ization or the selection of a carrier to provide a needed service." 


Piedmont Local-Service Area Investigation, 35 C.A.B. 586, 601 (1962); 
ef. Great Lakes-Southeast Service Case, 27 C.A.B. 829, 1045 (1958). 


14/ In the Florida-Texas Service Case, 24 C.A.B. 308, 317-318 
(1956) the Board noted in awarding the trans-Gulf nonstop route to 
National, that "where, as here, both National and Eastern substanti- 
ally participate in the markets in question, Eastern's assertion of 
historic interest is of no significance". 
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"The Board recognized Braniff's established position and | 
identity at Dallas/Fort Worth. However, it found that the | 
promotional advantage of Eastern's established position at: 
Miami and Tampa, its extensive coverage of Florida points, 
and its longstanding public identity and experience in the 
development of the Florida and trans-gulf traffic was 
entitled to greater weight in evaluating promotional 
advantages. Eastern has been operating in Florida and 
southern Louisiana for more than 30 years and the carrier 
is no stranger to Dallas/Fort Worth, having actively 
participated in the carriage of Dallas/Fort Worth passen- 
gers for many years." 


Braniff alleges that this finding violates both prior Board 
decisions to the contrary and common sense (Pet. Br. 41). Its 


reliance on the Transpacific Route Case, 32 C.A.B. 928, O41 (1961) 


and the Great Lakes-Southeast Case, 27 C.A.B. 829, 837-838 (1958) 


is misplaced, however. In those cases the Board's determination to 
look at the source rather than the destination of traffic was based 
on very special circumstances. In the former, the Board found that 
there was no valid comparison between the identity of a distant: local 
service carrier in its own limited market with that of a trunkline 
carrier in its market, and, in the latter, that as between two former 
interchange partners, the generating carrier flying over its very own 
route for the first half of the trip could claim a greater identity 
with the traffic moving over the full route. The fact that those 
cases are correctly decided does not require a conclusion that obietn 
governs identity with traffic. To the contrary, here, there is no 
attempt to equate the identity of a local service carrier with that 
of a trunk carrier; nor must Solomon's wisdom be exercised in break- 


ing up an interchange. Rather we start with a route contested for 


a 

by two trunk carriers, neither of which has directly flown the route 
as such before. The market is basically a vacation market, a 
"personal" market in the jargon of the industry, as opposed to a 
business market (Brief of Braniff to the Board, Tr. 1664). In exer- 
cising its judgment the Board picked the carrier which is widely 
associated with that vacation market, which has not only a "long- 
standing identity" (Pacific-Southwest Local-Service Case, 35 C.A.B. 
50, 61, 64 (1962)) in the Florida market but also has a historic 
interest in the trans-Gulf-Florida ae ate is well exper- 
ienced in serving and promoting that market, and which can readily 
integrate its promotion of that market in Texas with its systemwide 
Florida promotion (Tr. 1011), as opposed to a carrier which has no 
experience in serving that market (Tr. 433), which operates Mi 

only as a route junction point for South American travel, and which 
has less passenger exposure and passenger mile participation at the 
two points (New Orleans and Miami) where both currently maintain 
stations (Tr. 1010, 2214, 969). Cf. Denver Service Case, 22 C.A.B. 
1178, 1183 (1955). Such a conclusion is, we submit, well within the 
Board's informed discretion and reason. 

5. Diversion. The Board found that the selection of Eastern 
would accomplish the requirements of good service over the route 
with less diversion of traffic from other carriers than would the 
selection of Braniff, a factor which it characterized as a "further 


advantage in Eastern's favor" (Tr. 2090). It noted that the 


15/ Cf. the Pacific Case, 7 C.A.B. 209, 229 (1946). 
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collective diversion estimates submitted by the parties ranged from 
$304,000 to $1.8 million in terms of the greater revenues which 
Braniff would divert than Eastern, but that the examiner neither 


accepted nor rejected the diversion estimates of the affected carriers, 


but found in the aggregate that they would be somewhat more affected 


by Braniff's selection than by Eastern's. 

Before the Board, Braniff argued that the relatively limited 
amount of diversion was not a factor of decisional significance (Tr. 
2090). Here it argues that the greater diversion it would inflict 
results from its superior beyond-area benefits, and that in making 
its diversion finding the Board failed to harmonize the "conflict 
between carrier interests and the interests of the public in air 
route licensing cases" (Pet. Br. 43). This is just not so. The 
Board approached the "conflict" of public interest factors giving 
full weight to all the traditional carrier selection factors, and 
exercised its expert judgment to achieve the greatest benefits for 
the traveling public and the carriers. The best explanation of the 
materiality of the diversion factor in this analysis, and the specific 
rejection of Braniff's contention, comes from the Board itself: 

(Tr. 2090-2091): 

"Although it is argued that the greater diversionary impact 

which Braniff's services would have on existing carriers is 

not a significant factor in choosing between the two appli- 
cants, this argument ignores the basic public interest 
considerations involved. If we were measuring the extent! of 
diversion on Continental, Delta, and National in order to! 
determine whether the Dallas/Fort Worth-Florida route should 


be established, we would agree that the amount of revenues 
estimated to be diverted from these carriers would not be: 
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serious enough to warrant our withholding from the traveling 
public the provisions of improved service between Texas and 
Florida. However, that issue has already been decided, and 
we are here concerned only with the question of which carrier 
should be selected to render that service. The Board has 
always considered the financial disadvantage to existing 
carriers an element to be weighed in choosing between 
competing applicants, and, in the circumstances here, we deem 
the lesser diversionary impact of Eastern's selection a 
significant factor." 16/ 


This simply confirmed established Board policy. See, e.ge, Southern 
Transcontinental Service Case, 33 C.A.B. 701, 716 (1961); Pittsburgh- 
Syracuse Service Case, 33 C.A.B. 82, 83, 89 (1961). 

6. Bevond area benefits. The extent of the benefits from 
increased services accruing to persons beyond the terminals of a 


route as a result of the selection of one carrier to operate the 


route rather than another has frequently been held by the Board to 
1 


be a factor relevant to carrier selection. The examiner placed 
primary stress on this factor (Tr. 1501-1502), and the Board, too, 


gave it careful and detailed consideration. It recognized that in 


16/ The Board frankly admitted that both carriers could meet 


the statutory requirement of being "fit, willing, and able" to perform 
the needed service and that a close analysis of the traditional 
carrier selection factors was necessary to choose between them (Tr. 
2087). The Board then proceeded to make its analysis of these factors. 
It relied on nothing new and did not resort to picayune differences 
between the carriers' capabilities. Braniff's argument that in making 
its evaluation the Board placed "carrier interests before the 
acknowledged greater interests of the traveling public in having 
Braniff's services over the route” (Pet. Br. 44) is part of its 
speculative assertion that the Board was improperly motivated toward 
giving the route to Eastern, and like the rest of its generalization 
cannot be supported on the record (infra, p. 49). 


17/ See, e.g. New York-Chicago Service Case, 22 C.A.B. 973, 
981-82 (1955); Denver Service Case, 22 C.A.B. 1178, 1184 (1955); 
Great Lakes-Southeast Service Case, 27 C.A.B. 829, 850 (1958) ; 
Hawaiian Case, 7 C.A.B. 83, 109 (1946). 


es i 
terms of service beyond the area of the route in issue, that Braniff 
had the edge over Eastern (Tr. 2091). One-carrier service could be 
provided by Braniff to such off-route points as Denver, Colorado 
Springs, Amarillo, Lubbock, Wichita Falls, Wichita, Oklahoma City, 
and Tulsa. In the statement of Members Minetti and Gillilland on 
reconsideration, this advantage was reaffirmed. At Braniff's 
request, however, the one-carrier benefits which Eastern could ! 
provide were evaluated: 

"Rastern can offer Dallas/Fort Worth new one-carrier or 

through-plane service to Mobile and several cities in 

Florida with which these Texas cities exchange traffic, 

such as Pensacola, Tallahassee, Sarasota, Gainesville 

West Palm Beach, Vero Beach, and Daytona Beach . «. + tena] 

additional through-plane or one-carrier benefits to passen~ 

gers moving between such points as Orlando and Puerto Rico, 

on the one hand, and Dallas/Fort Worth and New Orleans, on 

the other hand" (Tr. 2330-2331). 

Braniff's edge was, as the Board stated, "slight" (Tr. 2091). 
Its principal claim for one-carrier eam Be in the new one- 

1! 

carrier, and to a limited extent one-plane, service which it could 
provide to Denver-Miami passengers. The Denver-Miami traffic amounted 


only to about 9 passengers a day in each direction (Tr. 2092). For 


these passengers, one-carrier benefits via Braniff at Dallas were 


illusory. As the Board pointed out, without reference to the Dallas 


18/7 The Board had not done so in its original opinion because, 


having conceded Braniff's superiority on this point (Tr. 2091), it 
thought it unnecessary to detail Eastern's one-carrier benefits (Tr. 2330). 


19/ As the Board found: "Braniff proposes only one through- 
plane flight a day in a westbound direction and, under the limitations 
imposed in this proceeding, this flight would be required to make two 
stops en route" (Tr. 2092). 
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gateway at all, the Denver-Miami passenger had available a "jet 
connecting service” via the Chicago gateway "offering a greater 
choice of schedules at the same fare and with only one stop” (Tr. 2092). 
The Board saw little reason to believe that significant numbers of 
Denver-Miami passengers, the bulk of whom moved via Chicago, would 
find Braniff's single-daily, two-stop flight such an improvement in 
service as to attract their custom (Tr. 2092). 

Similarly, the one-carrier benefits available to Braniff's 
other points north ‘and west of Dallas, which along with Denver pro- 
duce 34 daily one-way passengers to Tampa and Miami, are not so strong 
as to overwhelmingly favor Braniff. In the first place, Eastern also 
produces beyond area benefits to many passengers. Without making a 
precise determination the examiner found that upon giving effect to 
ERastern’s claims its total "would approach no more than 75 percent 
of that for Braniff". (Tr. 1480). But no matter which carrier were 
certificated between Dallas and Florida, Braniff's connecting 
passengers would have to change planes at Dallas. Eastern's certi- 
ficate would not allow it to go beyond Dallas, and Braniff's whole 


proposal was geared to feed in-flights at Dallas from the smaller 


points (Tr. 1472). The weakness in Braniff's argument is based 


upon its failure to recognize that the Board, while favoring one- 
carrier service where substantial benefits will inure to the 

20/ 
traveler, finds one-plane service "the more significant criterion", 


and in that respect Braniff has no particular advantage. Whatever 


20/ Florida-Texas Service Case, 24 C.A.B. 308, 317 (1956); cf. 
Denver Service Case, 22 C.A.B. 1178, 1183 (1955). 
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Florida-bound traffic it feeds into Dallas would have to connect 
either with Braniff or aes while Braniff would have an 
incentive to make convenient connections with its own schedules, 
this might not result (Tr. 424, 387-388). By the same token Eastern 
would arrange its schedules as best it could to connect not only 
with Braniff but Continental, American, Central, and Trans-Texas 
also (Tr. 536-537, 548-549). | 

The Board has previously stated that: "an increase in the: 
number of planes necessary in order to travel represents. an ineon- 
venience to the passenger, but an increase solely in the number of 
carriers is not a substantially troublesome factor" Southwest paneuad= 
United Suspension Case, 15 C.A.B. 61, 67 (1952). Here the ae 


credited whatever benefits one-carrier, two-plane service would have 


over two-carrier, two-plane service and found them insufficient stand- 
22/ 


ing alone to compel the award to Braniff. 


21/ The minimum connecting time for Braniff and Eastern passen- 
gers at Dallas is 30 minutes regardless of whether the connection is 
intra- or inter-carrier, so in terms of making close connections the 
on-line passenger has no time advantage over the inter-line passenger. 

Since Braniff would be feeding into connections at Dallas in any 
case, it could not claim any greater backup support in terms of the 
connections it would feed to itself and those it would feed Eastern. 
The examiner had called Braniff's backup traffic claims "unrealistic", 
and the Board agreed (Tr. 2094). 


22/ The Board's Bureau of Economic Regulation, although support- 
ing Braniff's case in large measure on the single-carrier benefits 
it could provide, stated: 


"Sf Braniff were able to provide new single-plane service 
for these beyond-segment points rather than single-carrier 
service, the Bureau would have deemed such fact controlling 
and would have argued that Braniff should be selected, with- 
out question. Although single-carrier connecting service is 
(footnote continued) 
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7. Carrier strengthening. The Board next turned to the issue 
of carrier strengthening (Tr. 2094-2096, 2116-2117). At the outset 
it made its position clear: "In finding that the public interest 
considerations in favor of Eastern outweigh those favoring Braniff, 
we have considered Braniff's claim, and the examiner's conclusion, 
that Braniff is entitled to the route because of its smaller size 
and greater need for strengthening" (Tr. 2094). After an exposition 
of the role of the carrier strengthening doctrine in this kind of 
determination, and the facts relating to Braniff, the Board concluded: 
‘While the grant of this route to Braniff would be beneficial to the 
carrier, we are satisfied that considerations of carrier strengthen- 
ing and competitive balance are not controlling factors in this case" 
(Tr. 2096). 

With respect to Eastern's need for strengthening, if any, the 
Board did not rely on it as a ground for selecting Eastern, expressly 
stating, " * * * our choice of Eastern does not rest on Eastern's 
need for route strengthening * * *" (Tr. 2099). Braniff's assertion 


(Pet. Br. 30) "that the Board treated the issue of carrier strengthening 


as immaterial (‘not pertinent’)" is plainly misleading. The Board said, 


in denying Braniff's motion for a second oral argument to present more 

recent data as to Eastern's improved financial condition, that "the 

more recent data referred to by Braniff are not pertinent to our decision 
more desirable than two-carrier connecting service, the 
advantages are not so extensive as to warrant a strong position 


in Braniff's favor. (Brief of Bureau of Economic Regulation 
to Examiner, Tr. 1182, emphasis in original). 
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in this case" because ‘our decision "does not rest on Bastern's need for 
route strengthening" (Tr. 2099). Braniff is well aware that the 
Board's ruling did not involve the materiality of the route strengthen- 
ing issue but only a conclusion that a second oral argument to hear 
about additional data which could not affect decision was unnecessary. 
(See Pet. Br. 29)- 

Each carrier had during the hearings before the examiner and on 
brief to the examiner and the Board, attempted to outdo the other in 
demonstrating that it was in poor economic condition and badly in 
need of strengthening, while the other was doing nicely, on a sound 
foundation, and required no assistance (Tr. 1494). The Board, 


through the finding of its examiner, found no warrant for concluding 


that either carrier had reached its last frontier. Through its 


2 1% ¥ * we think that the Board is not required in every case 
to weigh in the balance all of the possible factors that may ‘be con- 
sidered, and to make findings with respect to all of the circumstances 
on which testimony has been given". Outagamie County v. Civil Aeronautics 
Board, 355 F.2d 900, 906 (C.A. 7, 1966). 


24/ In fact, on July 27, 1966, the recommended decision of the 
examiner approved the acquisition by Braniff of Panagra (Panagra 
Acquisition Case, Docket 16764, et al.). Such decision requires 
approval by the Board and the President before becoming effective. 
However, all parties to the proceeding have waived oral argument before 
the Board. If approved, this acquisition will add Panagra's 4,251 
unduplicated route miles to Braniff's existing route structure, as well 
as eliminating Panagra's competition between the Canal Zone and Bolivia. 

Moreover, the possibility of another extension of Braniff's frontiers 
was further enhanced on June 6, 1966, by the favorable initial decision 
of Examiner Ross I. Newmann in the Pacific Northwest-Southwest Service 
Investigation, Docket 15459 et al., wherein Braniff was extended for the 
first time from Seattle/Tacoma, through intermediate points Portland, 
Salt Lake City, and Denver, to the beyond Denver points of Kansas City, 
Wichita, and Tulsa, and was granted new route authorizations between 
various points in the South, including Dallas/Ft. Worth, Shreveport, and 
New Orleans. These substantial new authorizations are presently stayed, 
pending exercise by the Board of its right of discretionary review of the 
examiner's initial decision. 
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examiner, the Board speculated briefly on the future possibilities for 
each carrier, concluding finally that "there is no persuasive basis 
for a conclusion that the route systems of either carrier are so con- 
fined and the possibilities for healthy growth so limited as to make 
the Texas-Southeast route their last feasible opportunity for ex- 
pansion" (Tr. 2117). 

The Board adopted the finding of its examiner that the domestic 
route systems of both Braniff and Eastern are characterized by short 
stage lengths and short lengths of haul. "In the past few years," 
it noted, "Braniff's position has been generally the most unfavorable 
in the industry in this regard, with Eastern close behind" (Tr. 2116). 
Braniff has lagged behind some of the small trunklines in degree of 
profitability, it found, noting however, that it has operated at a 
profit during the last fourteen years and paid out dividends during 
the last ee 

Notwithstanding the numerous findings, careful analysis, and 
clear cut conclusions stated by the Board, Braniff makes a number 
of complaints (Pet. Br. 29-36). It argues that the Board's action 
in the order under review was "inconsistent" with its action in 1961 
in the original proceeding, and in other cases. There is no question, 
257 Eastern also has a domestic route system characterized by 
short stage lengths and short lengths of haul, the Board's adopted 
finding noted (Tr. 2116). Further, that carrier has shown a 
‘serious deterioration in its profit position" since 1960 in an 
era of prospering aviation, a substantial reduction in its stock- 
holder equity, a soaring operating ratio, and the smallest per-— 


centage growth of all trunklines in revenue-passenger miles 
(Tr. 2116, 2117). 
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however, but that the remand of this case to the Board by this Court 


permitted the reopening of the record and a determination on such 
record, that the Board so provided, and that at Braniff's ee 
(Tr. 2332, 1692) the Board has acted with "a free hand to determine 
the selection of carrier issue on the basis of the public interest 
as it appears in the reopened record" (supra, Pp. 2). | 
In part Braniff's argument rests on the asserted belief that 
"[ t]he issue that was decisive with respect to Eastern in 1961 became 
in 1965: 'not pertinent’ (Pet. Br. 33). We have already shown that 
this statement is erroneous; it establishes nothing with respect to 
inconsistency. On reconsideration, Members Minetti and Gillilland 
pointed out that "the Board's 1961 opinion was based upon a different 
record, at a different time, and under different circumstances He 
(Ts, 393) If only the same result were sought no new proceeding 
was needed. 
Otherwise Braniff's argument of inconsistency rests on an 
assertion that "The issue that was a ‘significant factor’ in 1961 
with respect to Braniff became in 1965 immaterial" (Pet. Br. 33) 


26/ Braniff contended on brief and argument to the Board that 


Eastern's system is now sound and that its problem "now looks like 
cost control" (Tr. 2011, 1679-1682). In the two years immediately 
preceding the Board's decision in the Southern Transcontinental Case, 
Eastern's domestic system net income declined from $8,522,112 for 
the year ending December 31, 1959, to a net loss of $3,701,124 for 
the year ending December 31, 1960. The swing to the minus side was 
in excess of $12,000,000. In the two years immediately preceding 
the Board's decision in the Reopened Southern Transcontinental Case, 
Eastern's domestic net loss of $33,297,720 for the year ending 
December 31, 1964, was turned into a net income of $6,303,354 for 
the year ending December 31, 1965. The swing to the plus side in 
this period was almost $40,000,000. CAB Forms 41. 


cee y ae 
Nothing the Board said or did not say supports this assertion. What 
it said plainly refutes the contention: "* * * while the grant of 
this route to Braniff would be beneficial to the carrier, we are 
satisfied that considerations of carrier strengthening and competi- 
tive balance are not controlling factors in this case" (Tr. 2096). 
The Board did not exclude the factor or say it was immaterial; but 
the Board did expressly refuse to make it paramount to every other 
factor in the record, and all such factors together, as Braniff 
urged it to do. Braniff's argument had been bottomed "essentially 
on the Board's policy favoring the strengthening of smaller trunks", 
particularly as applied by the Board in its Southwest-Northeast 
Service Case, 22 C.A.B. 52 (1955). There the selection of Braniff 
and Delta to operate new competitive routes to the northeast was 
based largely on the need for the smaller trunk lines to be 
strengthened to avoid their needing subsidy payments and to compete 
effectively with the larger trunk carriers. Braniff was considered 


the most marginal of the unsubsidized carriers and in need of the 


greatest strengthening (22 C.A.B. at 56-57, 59). 


However, the Board thereafter had occasion to clarify the role 


of the carrier strengthening factor in the carrier selection process. 
27/ 
St, Louis-Southeast Service Case, 27 C.A.B. 342, 347 (1958): 


27/ Reversed on other grounds, Delta Airlines v. C.A.B., 107 


U.S. App. D.C. 17h ., 275 F.2d 632 (1959), cert. den. 362 U.S. 969 
(1960). 
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"The examiner's choice of National was predicated on his 
finding that National was in greater need of strengthening 
and that this factor outweighed other criteria for selection 
of carrier. We cannot agree. It is true that the need of 
a smaller carrier for route strengthening has been, and 
should be, an important factor to be considered by us in 

_ selecting a carrier to provide a needed service. Lfootnote 
omitted] But we have never regarded the strengthening 
factor as necessarily overriding the needs of the travel- 
ing public, any more than we have found the absence of such 
a need for strengthening as precluding an applicant from 
being selected. In determining the public interest no one 
factor is automatically controlling. All of the criteria 
applicable to selection of carrier must be considered and 
weighed in the light of the circumstances of each given case 


before we can reach a decision as to the choice of carrier 
(emphasis added) ."28/ 
The rule of the St, Louis-Southeast Service Case was restated 


by the Board in rejecting Braniff's claim that its need for 


strengthening and achievement of a greater competitive balance con- 


trolled this case. The Board rejected the argument that competitive 
balance and carrier strengthening alone were controlling principles, 
and put those factors in their proper perspective. "Where i great 
difference exists in the inherent economies of the proposed nerviices 

of individual applicants then the need for individual Suindioe 
strengthening has been an important consideration, But sei enteat 
with our responsibilities under the Act, the choice of Bereta presents 
a question of comparative public interest which can be determined only 
by weighing various factors bearing upon that question" (tr. 2095). 
38/7 "Considerations of competitive balance and ee strengthen- 
ing, while significant, are not controlling and must be weighed in the 


balance along with other relevant factors". New York-San Francisco 
Nonstop Case, 29 C.A.B. 811, 824 (1959). 
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This recognition of the proper role of the various carrier 
selection factors clearly follows prior Board practice, as well 
as the Board's earlier decision in the Southern Transcontinental Case 
itself. In that case the Board made route awards to National and Delta 


‘predicated primarily upon the following factors: (1) 
National's historic interest and substantial stake in 

the Floridea-Transgulf and transcontinental traffic, (2) 

the carrier's greater need for route strengthening and 

for expanded long-haul jet markets coupled with the fact 
that the southern transcontinental route represents 

perhaps the last opportunity for expansion of National's 
system and for the acquisition of a routing suitable for 
long-range jet operations; (3) the sound integration of 

the proposed Houston-West extension with National's present 
system, permitting major improvements in the carrier's 
operations by reducing seasonal variations and fluctuations 
in travel demand; (4) provision of a substantial amount 

of first one-carrier service for the traffic lacking such 
service in the southern transcontinental area, as well as 
National's recognized leadership in promoting and developing 
low-fare services; and (5) the relatively little adverse 
impact its selection will have on other carriers, with the 
exception of American. 


"Somewhat similar considerations influenced the examiner's 
choice of Delta .... 


% He 


“We are in accord with these findings. - . ."(Southern 
Transcontinental Case, 33 C.A.B. 701, 726 (1961) affirmed 
as to selection of National and Delta. Braniff Airways 
ve. C.A.B., 113 U.S. App. D.C. 132, 306 F.2d 739, 741 (1962)). 


These are the same criteria applied by the Board in the instant 


case. Certainly, its treatment of the carrier strengthening factor 


29/ St. Louis-Southeast Service Case, supra; Great Lakes— 
Southeast Case, 27 C.A.B. 829, 838 n. 21 (1958); New York-San 
Francisco Nonstop Service Case, 29 C.A.B. 811, 824 (1959); American 
Air,, Chicago-Detroit Local Service Case, 20 C. A.B. 565, 569 (1955); 
Central Certificate Renewal Case, 17 C.A.B. 535, 543 (1953). 
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rested within its sound discretion. Interestingly enough, the City 
and County of Denver, which supported Braniff, reached the same con- 


clusion as the Board as to the weight to be accorded the carrier 
0 
strengthening evidence. There is no basis for this Court doing 


otherwise. 

8, Eastern's interim operations. In its opinion, the Board 
made no direct reference to Eastern's interim operations as 4 factor 
affecting carrier selection. However, it adopted the examiner's 
voluminous findings and conclusions on this issue (Tr. 2117-2121). 
The position taken, in rejecting Eastern's attempts to improve its 
position through reference to interim operations, was euninerded 
as follows (Tr. 2119, emphasis added): 


"The facts to be gleaned from Eastern's operations 
over the Texas-Southeast route pertaining to such matters 
as traffic, revenues, costs, etc., are economic facts of | 
life that cannot be ignored in assessing the needs of the 
public. Also, they mst be considered in evaluating 
probable future results, since actuality is always to be: 
preferred to forecasts which are not necessarily rooted | 
in reality. However, it does not follow that the exper-' 
ience gained by Eastern gives it preferred status when it 
comes to selection of carrier, On the contrary, to so | 
conclude would be highly prejudicial to Braniff and incon- 


sistent with basic concepts of fairness in the comparative 
evaluation of applicants." 31/ 


30/ They stated that "the Board might appropriately find in this 
reopened phase of the proceeding that the impact of this [Dallas- 
Miami] segment on the prospective operating results of either! carrier 
under consideration is not a matter of major consequence ‘to its future 
solvency, and hence not a factor which merits significant considera- 
tion from the standpoint of the public interest". (Brief of Denver to 
Board, Tr. 1724.) 


31/ The Board, through its examiner, then analyzed and re- 
affirmed its like determination in Reopened Milwaukee-Chicago-New 
York Restriction Case, 18 C.A.B. 586 (1954). 


(footnote contimed) 
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Nevertheless, says Braniff, the Board eschewed its own stated 
doctrine and acted in a way which "revealed that it was heavily 
influenced by the fact of Eastern's having operated the route” 

(Pet. Br. 37). Braniff argues that certain of the Board findings 
can be supported only if the Board was considering Eastern's interim 
operations. It refers specifically to (1) the relative number of 
new stations to be! established by Braniff and Eastern and the cost 
thereof; (2) the relative identity with the traffic of the two 
carriers; and (3) the relative weight to be accorded to the elements 
of "diversion" and "improved service" in comparing the competing 
carriers (Pet. Br. 36-45). 

None of the arguments advanced supports the inference Braniff 
attempts to draw. We have already shown the limited extent of the 
Board's mistake as to stations (supra, p. 20), It is clear that 
the Board's error did not involve the inclusion of Fort Worth/Dallas 
as an established Eastern station (Tr. 2326). Therefore, the mistake 
does not support Braniff's inference. We have also shown the propriety 
of the Board's findings with respect to identity with traffic (supra, 
p. 22). The statement of Members Minetti and Gillilland on reconsidera- 
tion specifically named the places with which Eastern was identified 
and noted further that it was "no stranger to Dallas/Fort Worth" having 


carried their passengers in the past (Tr. 2329). The record supports 


The Board's “customary decisional rule" is that "interim operations 
do not constitute a factor favoring selection for certification." 
Western Air Lines, Inc., Order No. E-24071, August 12, 1966. 
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their finding which is readily distinguishable from the immediately 
preceding findings as to where Eastern has an "identity" and where it 
"operates". These determinations stand on the record, unchallenged, 
and not as support for Braniff's inference. Finally, the Board's find- 
ings with respect to "diversion" and "improved service" have also been 
shown to be proper (supra, pp. 24-29). Braniff does not say how they 
support its inference, and clearly they do not. Disagreement with the 
Board's judgment does not support an inference that the Board has ‘acted 


in contravention of its stated reasons. 


9. Conclusion. The Board has carefully compared the two appli- 


cants, applied the factors relevant to a selection in the public interest, 
and made its selection for the reasons set forth in full and cogent find- 
ings. We think it plain that these findings are "not so vague and 
obscure as to make judicial review perfunctory". Colorado Interstate 
Gas Co. v. Federal Power Commission, 324 U.S. 581, 594 (1945). They 
fully satisfy the Supreme Court's: sole requirement that "enough be put 

of record to enable us to perform the limited function which is ours". 
Eastern — Central Ass'n v. United States, 321 U.S. 194, 212 (1944) « The 
Court is not left in doubt as to the basis for the Board's selection 

of Eastern in preference to Braniff and hence Braniff's right to 

judicial review is fully protected. No more is required. "he 

Board's processes and conclusions", having met "the ‘fei -setacatebed 
requirements", this Court "cannot substitute [its] own evaluation of 
comparative factors for the evaluation by the Board". Frontier Airlines 


v. Civil Aeronautics Board, 104 U.S. App. D.C. 78, 259 F.ad 808, 810 (1958). 
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II. The order of the Board under review was unanimously adopted 
by_a quorum of the Board and is free of procedural defects. 


The Board's Order E-22252, amending the certificate of Eastern 
to add the Dallas/Fort Worth—Miami route, was adopted and entered on 
June 1, 1965, in the same time-honored manner by which thousands of 
preceding orders have been adopted. The record is silent on what 
decisional processes occurred between the date of oral argument before 
the Board in November 1964, and the adoption of the resultant opinion 
and order on June 1; 1965. It does not show when and how often the 
Board members conversed with each other, what was said at executive 
sessions of Board meetings or conferences "in camera", or what memoranda 
passed between and among the Board Members. The record does show, how- 
ever, that on May 28, 1965, and June 1, 1965, the five Board Members 
signed, the signature copy of a draft order and opinion granting Eastern 
the Texas-Florida route (two as not participating) (Tr. 2084, 2099-2100, 
2322), and that the affixation of those five signatures constituted the 
last act necessary for the Board Members to indicate their respective 
actions on the matter (Tr. sae The record does not indicate the 
ministerial and mechanical activities following the Board's adoption of 
the order in preparing the order for service and distribution. It does, 
however, show that the Board's order and opinion were served on June 2, 
1965 (Tr. 2079-2084). On the basis of the information contained in the 


record itself, this Court has before it an order for review (E-22252) 


32/ See, supra, PD. 7, for the limitation on the words "signed" 


and "signature” as applied to Chairman Boyd. 


validly adopted and issued. 

Petitioner seeks to cast doubt upon the Board's ponkedintags 
involved in the adoption and issuance of Order E-22252. It argues 
that Order E-22252 is a nullity because adopted by less than a quorum 
of three Members, because it was adopted through the use of the 
Board's notation procedure, and because it was served and ratified 
after one of the adopting Members had left the Board (Pet. Br. 23-29). 
None of these arguments has any merit. 

A. Chairman Boyd was still a member of the Board at the time of 


adoption of the Board's order and hence such order was 
adopted by a competent quorum of the Board. 


Braniff's first line of attack is that Order E-22252 ae 
lawfully entered by a statutory quorum of three Board Members (Pet. 
Br. 23). It reaches this conclusion on the basis of the enpléynent 
records of the Civil Aeronautics Board and the Department of commerce 
which allegedly show that Chairman Boyd, one of the three perticipet- 
ing Board Members, had left the Board on May 31, 1965, and had 
commenced employment with the Department of Commerce on June 1, 1965. 
Since the Board's order recites that it was adopted by the Board on 


June 1, 1965, Braniff concludes that it was adopted by only two 


Board Members and is thus invalid for want of a Board quorum, See 


49 U.S.C. 1321(c) (infra, p. 52). 


33/ Braniff does not assert any other procedural untadrnees 


or irregularity at any stage of the proceedings in the Ruopanee 
Southern Transcontinental Case. 


Sire 

Braniff is in error in concluding that the order was adopted 
by less than a quorum of three competent Members of the Civil Aero- 
nautics Board. Order E-22252 was signed by three Members, including 
Chairman Boyd, and adopted by the Board, Since then, the Board has in 
two ple ueatek the factual circumstances surrounding the departure 
of Chairman Boyd as affecting Board orders adopted prior to his de- 
parture. As stated by Members Minetti and Gillilland in their state- 
ment on reconsideration of Order E-22252 (Tr. 2322-3): 


"Former Chairman Boyd signed Order E-22252 on May 28, 
1965. Members Minetti and Gillilland signed the decision 
on the morning of June 1, 1965, and Vice Chairman Murphy 
and Member Adams signed as not participating during the 
morning on the same day. Under the circumstances, we 
think there can be no question but that former Chairman 
Boyd was in fact and law a Member of the Board at the 
time the decision in this case was adopted by the Board.~ " 


"3/ See Order E-22472, July 23, 1965. Braniff states 
that former Chairman Boyd resigned from the Board as of 
the close of business May 31, 1965. At no time did Mr. 
Boyd formally resign from the Board. His taking the oath 
of office and assuming the duties of Under Secretary of 
Commerce operated as his resignation from and relinquishment 
of the old office. The personnel records of the Board and 
the Department of Agriculture (of which Mr. Charles Murphy 
had been Under Secretary prior to becoming a Board Member) 
show that Messrs. Boyd and Murphy were dropped from their 
respective payrolls as of the end of the day on May 31, 
1965. The Board's records and those of the Department 
of Commerce also show Messrs. Murphy and Boyd as being 
carried on the respective payrolls of these agencies as 
of the start of the day on June 1. However, all of these 
records specifically recite that they are for payroll 
purposes only." 


34) Order E-23330, March 7, 1966, Statement of Members Minetti 
and Gillilland on Reconsideration on the Reopened Southern Trans— 
continental Case (Tr. 2322); Order E-22472, Salisbury-Wilmington 
"Use It or Lose It" Case, July 23, 1965 (attached hereto as 
Appendix B). 


-43- 


In the Salisbury-Wilmington "Use It or Lose It" Case, Order E-22472 


(July 23, 1965), a claim similar to that raised by petitioner here was made 
concerning another order entered by the Board on June 1, 1965. The 
order is set forth in Appendix B (infra, page 55). The Board there 
recited the events pertaining to Chairman Boyd's departure: 
"There was an official Board meeting at 10:00 a.m., on June 1, 
1965. Mr. Boyd presided as Chairman through the meeting, and 
official Board business was transacted [a full transcript of 
the Board minutes of that meeting appears at page 27 of 
Appendix II of Petitioner's Brief]. The meeting in the morn- 
ing ended at 11:45 a.m. at its conclusion Chairman Boyd ‘went 
to the White House for the official swearing-in ceremony at 
which he and the present Chairman received their new commissions. 
Messrs. Boyd and Murphy took their oaths of office as Under 
Secretary of Commerce and as a Member of the Board, respec- 
tively, at approximately 12:45 pem., on June 1, 1965". [footnote 
omitted] 
The payroll records cited by petitioner were for the special 
and limited purpose of avoiding bureaucratic nuisance in accounting 
for fractional parts of a day in determining the respective ea 
Messrs. Boyd and Murphy from the respective agencies involved, 
These records cannot prevail over the uncontroverted facts recited 
by the Board which show that Chairman Boyd continued to function as a 
Board Member until he accepted his new commission and was sworn in to 
his new post, prior to which time the fifth and final signature had 
been affixed to Order E-22252, thus completing Board action thereon. 


: 35/ The salaries of the Under Secretary of Agriculture, the Under 


Secretary of Commerce, and the Chairman of the Civil Aeronautics Board 
are the same, $28,500 per annum. 5 U.S.C.A. §2211(c)(4)(5) and (17). 


See 20 Comp. Gen. 288 (1940). 


B. The controlling date for determining the validity of the 
Board's order in this case is the date of adoption. 


Braniff next argues that if Order E-22252 was adopted by 
three competent Board Members, it was nevertheless invalid when 
served, for by then Chairman Boyd, one of the three participating 
Members, had under any theory departed from the Board. The Board's 
order in this case was served on June 2, 1965 (Tr. 2079). We sub- 
mit that it is of no moment that the Board's clerical personnel were 
not able to complete the job of reproducing and serving that order 
until the day following the decision. As Judge Schweinhaut held in a 
similar situation, Seaboard & Western Airlines v. Ryan, D.C.D.C. No. 
2989-50 (unreported order dated July 17, 1950): 


"The validity or invalidity of an order, as in this case 
was issued, should not, and I think in law does not hinge upon 
how long it takes stenographers and clerks to get it on paper. 


"In the situation here presented, I do not believe the 
formal, mechanical process of recording on the books of the 
Board or of releasing to the parties and to the public 
retarded the effectiveness of the decision." 


36/ There is nothing inherently unusual about assumption of, or 
departure from, office in the middle of the day. Even if the payroll 
action of the respective agencies were deemed to be conclusive as to Mr. 
Boyd's legal status as a Member on the morning of June 1, 1965, Order 
E-22252 was nevertheless adopted while he was a de facto, if not de jure 
Member of the Board. For Mr. Boyd was in possession of the office, and 
was performing its duties, under color of his appointment as Chairman. 
"The official acts of such persons are recognized as valid on grounds of 
public policy, and for the protection of those having official eegersns 
to transact". Norton v. Shelby County, 118 U.S. 425, 445 (1886); 

Ball v. United States, 140 U.S. 118, 128-129 (1891) and McDowell ve 
United States, 159'U.S. 596, 601-602 (1895); but cf. Glidden Company v. 
Zdanck, 370 U.S. 530, 535-6 (1961); see the Minutes of the Meeting of the 
Civil heronautics Board, June 1, 1965, Pet. Br., App. Il, 27, et seq. 
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The Federal Aviation Act, in discussing orders of the Board 


subject to review, states that petitions for review shall be filed 
within sixty days after entry of such order. 49 U.S.C. 1486(a). 

That statute does not say anything about the date of service of the 
order as being en The Board has always dtattnporahed 
between "adoption" and "service" as it did here. After adoption, 
duplication of copies, release, and other clerical functions, "service" 
can be and is made. The Board's Order E-22252 recites that the Reopened 
Southern Transcontinental Case was decided on June 1, 1965 (tr. 2084) 5 
adopted by the Board on June 1, 1965 (Tr. 2100), and served on the 
parties of record on June 2, 1965 (record copy of Order E-22252, Tr. 
2079-2084). Braniff argues that the service date is wenerelaane, 
because the order could have been recalled by the Board at any time 
before service. One need not speculate on the legal effect of a with- 
drawal of an order between adoption and ea the effect of a 
failure to make proper service on an essential party. Legal conse- 
quences very possibly would follow from these or many other possible 
circumstances. None are presented here and none need be considered. 
Here, a quorum of the Board Members did everything they had to do to 
discharge their legal responsibilities and clearly with the intention 


37/ However, the Board's regulations consider the date of 


service to be applicable for filings with the Board. See, S-Bes 14 
C.F.R. 302.37(a). 

It is logical to assume that under 49 U.S.C. 1486(a), if the 
date of service differed markedly from the date of entry, proof of 
the delay in service would be reasonable grounds for failure panRY, 
to file a petition for review. 


38/ Cf. Trans World Airlines v. Civil Aeronautics Board, 184 F.2d 
66 (C.A. 2, 1950), cert. denied, 340 U.S. 941 (1950). 


Sailor 
of finally disposing of the issues before them. Whether a quorum 
was lawfully constituted when the Board's staff completed their 
ministerial functions is, we submit, totally immaterial; rendering 
it material would mean that Mr. Boyd, having cast his vote in 
exercising his duty as a Board Member, would have been required’ to 
remain at the Board supervising the duplicating and mailing of the 
order and decision resulting from his vote. The latter was clearly 
not his duty. 

But, Braniff argues, the Board has itself stated that "a 
proposed decision of the Board does not become effective until an 
opinion and order containing detailed findings of fact and conclusions 
of law has been approved, issued, and served according to the Board's 
established procedures," New York-Florida Case, 24 C.A.B. 94, 229 
(1956). The Board there, and in the New York-San Francisco Nonstop 
Service Case, 30 C.A.B. 1467, 1470 (1960), also cited by Braniff, 
was explaining its press release procedure under which the Board 
attempted to control "leaks" of its decisions by publically announcing 
its tentative decision in a case before it even commenced drafting 
a written order and decision. The Board was there saying that its 


39/ The notation procedure that was used by the Board to conclude 


its consideration of the case clearly contemplates that the Board action 
is final upon the signature of all Members (Pet. Br., App. II, 22a). 
Contrary to Braniff's position, the Act makes clear that the legal 
effect of orders derives from issuance by the Board rather. than service 
by its staff. Thus "the Board is empowered to issue and amend such 
orders * * *", (49 U.S.C. 1324(a)). Further, judicial review is 
provided for "Any order * * * issued by the Board * * *" 49 U.S.C. 
1486(a). 


Pry hy ae 

press release was not, could not, and did not purport to be a\finel 
order of the Board. Not being a final order and opinion of the Board, 
the Board remained free to change its tentative decision at ony time | 
until its final order and opinion were drafted and adopted, and even 
thereafter until service had been effected. 

It is absurd to suggest that the Board's explanation of ae a 
press release is not a final order amounts to a definitive declare- 
tion that a final opinion and order signed by all five Board Members 
as such is still ineffective. Here, we are not dealing with a press 
release or a tentative decision preceding the drafting and adbption 
of the final order and opinion -- in short we do not have the "proposed 
decision" (27 C.A.B. at 229) which the Board was describing; we have 
the actual opinion and order adopted by a proper quorum of the Board 
which was intended to finally dispose of the case. 


C. The limited use of the Board's valid notation procedure 
was appropriate in this case. f 


Braniff also argues that the Board's order was not lawfully 
entered because, in effect, it was denied its day at the Board; and 


that the Board Members, for some undisclosed reason, refused to discuss 


its case (or Eastern's for that matter) at all, and paused only long enough 


20/ The Board's position with respect to the press release in the 
New York-Florida Case (not final) and the order in this case (final upon 
signature) are both in accord with the closely analogous situation 
in the field of contracts where, when the parties manifest their intent 
that the contract is not to be effected until a subsequent written 
memorial has been made, then the preliminary draft has no legal effect. 
Signature of the "subsequent written memorial", of course, establishes 
a binding contract. American Law Institute, Restatement of Contracts, 
§ 26. The intention of the parties is the touchstone of determination. 
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on the day of Mr. Boyd's last meeting blindly to affix their signatures 
to an order and opinion with which they were totally unfamiliar. Petitioner 


agrees that the Board can act by notation procedure, but contends that 


use of the notation procedure was an inappropriate means to pass upon so 
"important" a case as this. On the other hand, apparently petitioner 
would have been satisfied if the Board Members had signed in each other's 
presence at the meeting on June 1 (Pet. Br. 24-29). 

Braniff's principal error lies in considering the notation item con- 
taining the draft order and opinion in this case as the first and only 
Board consideration of the case since its oral argument in November, 1964. 
The notation item bearing Member Minetti's draft order and opinion could 
better be described as the culmination of Board deliberations on, and con- 
cern with, the case. The record is appropriately silent on what delib- 
erations the Board had, what took place, and what was agreed upon before 
Mr. Minetti started drafting the opinion for the Board. We say appro- 
priately silent, for there is no requirement that the Board deliberate 
on submitted cases openly, that it keep minutes of its executive sessions 
or informal conferences, or that it have the parties' counsel present, 
or that it be advised whether or not to meet, and when and how it should 


undertake its internal functions. Parties to litigation before this 


Z1/ Citing the controlling decision in T.S.C. Motor Freight Lines v. 
United States, 186 F.Supp. 777 (S.D. Tex. 1960), aff'd 366 U.S. 419 (1961). 


42/ Braniff cites the Annual Report of the Civil Aeronautics Board, 
1965, as showing that the Board later considered this to be an "important" 
case. All route cases are "important" cases for the Board, and all cases, 
whether or not "important" enough to be commented on in an annual report, 
are entitled to receive full and fair consideration by the Board. In its 
1965 report the Board devoted three pages to "Trunkline Route Cases", 
four lines of which related to Braniff's case. 
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Court are unaware of what the Court does between the last breath of oral 
argument and the issuance of this Court's opinion and judgment, and simi- 
larly are they unaware of the stuff of the Board's internal deliberations. 
We surmise that the Board's notation procedure, like that of the Inter- 
state Commerce Commission's which was approved and upheld in 1.S.C. Motor 
Freight Lines v. United States, 186 F.Supp. 777 (S.D. Tex. 1960), afftd 
366 U.S. 419 (1961), is not substantially unlike the Court's method of 


adopting draft epintonae2 In any event, there is no showing by Braniff, 


other than epeculation,““/ that the Board acted improperly in dealing with 


its em The presumption of due deliberation by the Board in reaching 
its decision governs this situation. United States v. Mor , 313 U.S. 409 
(1941). 

Nor, we submit, does the Federal Aviation Act require the Board to 
act "in quorum assembled" either generally or with respect to: formal 
adoption of an order which has been the subject of prior deliberation. 
Section 201(c) (49 U.S.C. 1321(c)) defines a quorum of the Board for the 
purpose of specifying the number of members who can act in the name of the 
Board even though the remaining members are absent. Under the notation 
procedure, every member acts by affixing his signature, whether as con- 
curring, dissenting, or not participating. The notation procedure, in 
use for many years, offers a member wishing to discuss a draft order at 


a formal meeting the opportunity to do so. Otherwise, the order is 


43/ In T.8.C., unlike this case, the Commissioners had not heard oral 
argument and their only contact was through staff in connection with prep- 
aration of the recommended opinion. 186 F.Supp. at pp. 784-5, 787. 


44/ The transparency of petitioner’s averments relating to the nota- 
tion procedure are self-evident; petitioner would have the Court believe 
that Member Minetti’s opinion just came into being without any prior 
arrangement. 


45/ Although four Members signed the order and opinion in this case 
on June 1, 1965, the minutes of the meeting held that day do.not reflect 
that fact. They do not have to, for assuming the notation item was signed 
in the open meeting and not the executive session which followed, there'is 
no reason why each member signing would so announce to the reporter for the 
record, since the signature was itself sufficient indication of the Member* 
action, and no formal vote was required. Ayrshire Collieries Corp. v. 
United States, 331 U.S. 132, 137-138 (1947). 
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treated as adopted as soon as all of the Members have affixed their signa- 
tures thereto and a majority of the participating quorum concur. Braniff's 
claim of the necessity for "joint deliberation" is contrary to the T.S,.C. 
case, which it cites approvingly (Pet. Br. 25). There the court held: 


"The statute does not specifically provide that adminis- 
trative action be taken concurrently by the deciding members 
in a formal meeting and we decline to impose such a require- 
ment." (186 F.Supp. at 786) 


In the other case Braniff cites, the court, assuming such right to exist, 
found it satisfied by the instructed actions of Members’ Assistants, 

Eastern Airlines v. C.A.B., 271 F.2d 752, 758 (C.A. 2, 1959). In this 

case the Board heard oral argument together and jointly provided for the 
preparation of an opinion reflecting their views. The notation procedure 
was used only to adopt the formal order and opinion. The consultation which 


that procedure provided was not found necessary for that purpose. 


CONCLUSION 
The Board's ordersshould be affirmed. 
Respectfully submitted, 


DONALD F. TURNER, 
Assistant Attorney General, 


O. D. OZMENT, HOWARD E. SHAPIRO, 
Deputy General Counsel, Attorney, Department of Justice, 


WARREN L. SHARFMAN, JOSEPH B. GOLDMAN, 
Associate General Counsel, General Counsel, 
Litigation and Legislation, Civil Aeronautics Board. 


BURTON S. KOLKO, 
Attorney, 
Civil Aeronautics Board. 


September, 1966 


26/ The Board has not, and does not attempt to sustain the validity 


of its Order E-22252 on the basis of the Board's subsequent ratification 
of that order on June 8, 1965 (Pet. Br., App. II, 38a, 17a, 18a). That 
ratification does show, however, that all five Board Members, including 
three who did not participate in the decision of the Reopened Southern 
Transcontinental Case, recognize that the order was a valid order of the 
Board, having been properly adopted and issued. 
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APPENDIX A 


Statutes Involved 


The pertinent provisions of the Federal Aviation Act of 1958, 


72 Stat. 731, as amended, 49 U.S.C. 1301 et seq-, are: : 
x * %* %*% 
DECLARATION OF POLICY: THE BOARD 


Sec. 102. [72 Stat. 740, 49 U.S.C. 1302] In the exercise and 
performance of its powers and duties under this Act, the Board shall 
consider the following, among other things, as being in the public 
interest, and in accordance with the public convenience and necessity: 


(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal Service, and 
of the national defense; 


(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such ~ 
transportation, and to improve the relations between, and coordinate 
transportation by, air carriers; 


(c) The promotion of adequate, economical, and efficient ser- 
vice by air carriers at reasonable charges, without unjust discrimi- 
nations, undue preferences or advantages, or unfair or destructive 
competitive practices; 


(ad) Competition to the extent necessary to assure the sound 
development of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense; 


(e) The promotion of safety in air commerce; and 


(£) The promotion, encouragement, and development of civil 
aeronautics. ! 


Bobo 


TITLE II--CIVIL AERONAUTICS BOARD: 
GENERAL POWERS OF BOARD 


Continuation of Existing Board 
General 


Sec. 201. [72 Stat. 7hl, h9 U.S.C. 1321] (a)(1) The Civil 
Aeronautics Board, created and established under the name "Civil 
Aeronautics Authority” by section 201 of the Civil Aeronautics Act 
of 1938 and redesignated as the "Civil Aeronautics Board" by Reor- 
ganization Plan No. IV of 19,0, is hereby continued as an agency of 
the United States, and shall continue to be composed of five members 
appointed by the President, by and with the advice and consent of 
the Senate, for terms of six years, beginning upon the expiration 
of the terms for which their predecessors were appointed, except 
that any person appointed to fill a vacancy occurring prior to the 
expiration of the term for which his predecessor was appointed shall 
be appointed only for the remainder of such term; but upon the ex- 
piration of his term of office a member shall continue to serve until 
his successor is appointed and shall have qualified. 


3. 
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Quorum, Principal Office, and Seal 


(c) Three of the members shall constitute a quorum of the 
Board. The principal office of the Board shall be in the District 
of Columbia where its general sessions shall be held, but whenever 
the convenience of the public or of the parties may be promoted, or 
delay or expense may be prevented, the Board may hold hearings or 
other proceedings at any other place. The Board shall have an 
official seal which shall be judicially noticed and which shall be 
preserved in the custody of the secretary of the Board. 


% x% 36 % a 
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General Powers and Duties of the Board 


General Powers 


Sec. 20h. [72 Stat. 743, 49 U.S.C. 132h] (a) The Board is 
empowered to perform such acts, to conduct such investigations, to 
issue and amend such orders, and to make and amend such general or 
special rules, regulations, and procedure, pursuant to and consis- 
tent with the provisions of this Act, as it shall deem necessary to 
carry out the provisions of, and to exercise and perform its powers 
and duties under this Act. 
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Publications 


(ad) Except as may be otherwise provided in this Act, the Board 
shall make a report in writing in all proceedings and investigations 
under this Act in which formal hearings have been held, and shall 
state in such report its conclusions together with its decision, order, 
or requirement in the premises. All such reports shall be entered of 
record and a copy thereof shall be furnished to all parties to the pro- 
ceeding or investigation. The Board shall provide for the publication 
of such reports, and all other reports, orders, decisions, rules, and 
regulations issued by it under this Act in such form and manner as may 
be best adapted for public information and use. Publications purport- 
ing to be published by the Board shall be competent evidence of the 
orders, decisions, rules, regulations, and reports of the Board there- 
in contained in all courts of the United States, and of the several 
States, Territories, and possessions thereof, and the District of 
Columbia, without further proof or authentication thereof. | 


x * %& %* 
TITLE IV--AIR CARRIER ECONOMIC REGULATION 
Certificate of Public Convenience and Necessity 


Certificate Required 


Sec. 01. [72 Stat. 75h, as amended by 76 Stat. 113, 49 U.S.C. 
1371] (a) No air carrier shall engage in any air transportation 
unless there is in force a certificate issued by the Board authorizing 
such air carrier to engage in such transportation. ; 


Application for Certificate 


(b) Application for a certificate shall be made in writing to 
the Board and shall be so verified, shall be in such form and contain 
such information, and shall be accompanied by such proof of ‘service 
upon such interested persons, as the Board shall by regulation require. 


Notice of Application 


(c) Upon the filing of any such application, the Board shall 
give due notice thereof to the public by posting a notice of such 
application in the office of the secretary of the Board and'to such 
other persons as the Board may by regulation determine. Any interested 
person may file with the Board a protest or memorandum of opposition 
to or in support of the issuance of a certificate. Such application 
shall be set for a public hearing, and the Board shall dispose of such 
application as speedily as possible. 


= 5h 
Issuance of Certificate 


(d)(1) The Board shall issue a certificate authorizing the whole 
or any part of the transportation covered by the application, if it 
finds that the applicant is fit, willing, and able to perform such 
transportation properly, and to conform to the provisions of this Act 
and the rules, regulations, and requirements of the Board hereunder, 
and that such transportation is required by the public convenience and 
necessity; otherwise such application shall be denied. 


TITLE X--PROCEDURE 
* 3 * * * 
Judicial Review of Orders 
Orders of Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, as amended by 7 Stat. 255, 75 Stat. 
497, 49 U.S.C. 1:86] (a) Any order, affirmative or negative, issued 
by the Board or Administrator under this Act, except any order in re- 
spect of any foreign air carrier subject to the approval of the Presi- 
dent as provided in section 801 of this Act, shall be subject to review 
by the courts of appeals of the United States or the United States Court 
of Appeals for the District of Columbia upon petition, filed within 
sixty days after the entry of such order, by any person disclosing a 
substantial interest in such order. After the expiration of said sixty 
days a petition may be filed only by leave of court upon a showing of 
reasonable grounds for failure to file the petition theretofore. 


wm ¥ v 
* * * * * 


Findings of Fact Conclusive 


(e) The findings of facts by the Board or Administrator, if 
supported by substantial evidence, shall be conclusive. No objection 
to an order of the Board or Administrator shall be considered by the 
court unless such objection shall have been urged before the Board or 
Administrator or, if it was not so urged, unless there were reasonable 
grounds for failure to do so. 
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APPENDIX B 


UNITED STATES OF AMERICA Order No. E+22)72 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the 23rd day of July, 1965 


SALIS BURY-WLILMINGTON 
"USE IT OR LOSE IT" CASE : Docket 14214 


EASTERN AIR LINES, INC., : 
REDESIGNATION OF PHILADELPHIA, : Docket 14,93 
PA.-WILMINGION, DEL. : 


On June 21, 1965, the New Castle County Airport Commission, rep- 
resenting Wilmington, Del., filed a document entitled "Petition for 
Reargument and Reconsideration of Order E-22253 and Motion for Consol- 
idated Oral Argument of Dockets 1421) and 1493." ‘The dockets referred 
to are the above-entitled proceedings, and the recited Order is the 
decision of the Board adopted on June 1, 1965, in Docket 1y21) denying 
Wilmington's petition for reconsideration, rehearing, and reargument 
of Order E-21665, January 11, 1965, which ordered the deletion of the 
point from Allegheny Airlines' segment 3. .... 


Upon consideration of Wilmington's document, we conclude that 


the pleading should be dismissed in part and denied in part 
%* %* %* % 
One additional matter warrants comment. Wilmington alle s that 
"There is a serious question as to the legality of this Order E-22253] 
since former Chairman Boyd was not a member of the Civil Aeronautics 


at ee 


Board on June 1, 1965," the date of adoption of the decision. This 
assertion is made for the first time in Wilmington's answer to Alle- 
gheny's motion to strike Wilmington's petition. Wilmington, however, 
fails to state any basis for its contention. Nevertheless, to remove 
any question in this respect, we have considered the facts and they 
establish that there is no merit in Wilmington's clain. 


Member Minetti signed Order E-22253, supra, on May 19, 1965, and 
the Vice Chairman signed as not participating, on the same day. Member 
Gillilland signed the opinion on May 20, and former Chairman Boyd 
signed on May 2. Member Adams signed as not participating, during the 
morning of June l. 


R There was an official Board meeting at 10:00 a.m., on June 1, 
1965. Mr. Boyd presided as Chairman throughout the meeting, and offi- 
cial Board business was transacted. The meeting in the morning ended 
at 11:45 a.m. At its conclusion Chairman Boyd went to the White House 
for the official swearing-in ceremony at which he and the present 
Chairman received their new commissions. Messrs. Boyd and Murphy took 
their oaths of office as Under Secretary of Commerce and as a Member 
of the Board, respectively, at approximately 12:45 p.m., on June l, 


1965. b/ 


Based upon the foregoing, we find that former Chairman Boyd was 
in fact and law a Member of the Board at the time of adoption of 
Order E-22253, the Board's decision on reconsideration. 


ACCORDINGLY, IT IS ORDERED: ‘hat the "Fetition for Reargument 
and Reconsideration of Order E-22253 and Motion for Consolideted Oral 
Argument of Dockets 121) and 1493," filed on dune 21, 1965, by the 
New Castle County Airport Commission be and it hereby is dismissed, 
in part, and denied in part. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 
Secretary 


(SEAL) 


T/ the personnel records of the Board and the Department of Agri- 
culture (of which Mr. Murphy had been Under Secretary prior to becoming 
a Board Member) show that Messrs. Boyd and Murphy were dropped from 
their respective payrolls as of the end of the day on May 31, 1965. 
The Board's records and those of the Department of Commerce also show 
Messrs. Murphy and Boyd as being carried on the respective payrolls of 
these agencies as of the start of the day on June 1. However, all of 
these records specifically recite that they are for payroll purposes only. 
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In THE 
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No. 20,160 


Branirr Airways, Inc., 
Petitioner, 


—vVv— 


Crvwt Agronavtics Boarp, 
Respondent, 
Eastern Air Lives, Inc., 


Intervenor. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


REPLY BRIEF FOR PETITIONER 
BRANIFF AIRWAYS, INC. 


J. THE ARGUMENTS THAT THE BOARD’S ORDER WAS 
LAWFULLY ENTERED ARE NOT PERSUASIVE 


1. Since petitioner’s brief was filed, it came to light that 
Mr. Boyd, the third concurring member in the entry of the 
order granting Eastern the route, never signed the order, 
as had been represented. The Board admitted this in its 
response to a motion of petitioner for an order directing 
the Board to inform the Court of a material fact or for 
remand to a special master for its determination.” 


1 At this writing the motion is still pending. The pleadings in 
connection with it show the following: On August 24, 1966, peti- 
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Although the question whether Mr. Boyd signed the 
order goes directly to the foundation of the Board’s theory 
that Mr. Boyd was part of the statutory “quorum,”’ the 
Board seems to attach no significance to the fact that Mr. 
Boyd did not sign it. Perhaps the Board’s position is, as 
it suggested in its response to petitioner’s motion, that 
Eastern Air Lines v. CAB, 271 F.2d 752 (2d Cir. 1959), 
makes valid any signature that is alleged to have been 
signed by a member’s assistant.? It will be noted, how- 


tioner’s counsel wrote to counsel for the Board inquiring whether 
Mr. Boyd had in fact signed the order. This inquiry was prompted 
by information that Mr. Boyd may not have been in Washington 
on the day that he was said to have signed the order. When counsel 
for the Board refused to respond to petitioner’s inquiry, petitioner 
filed the motion, and thereafter Eastern and the Board filed 
responses. The Board in its response admitted that Mr. Boyd had 
not signed the order and tendered an affidavit purporting to 
explain the circumstances under which his signature had been 
“affixed.” The affidavit, which was incompetent on its face with 
respect to the material facts, purported to say (1) that Mr. Boyd 
was in Florida on May 28, 1965, which was the day he was said 
to have signed the order, (2) that a copy of the Board’s opinion 
was taken to him, (3) that he “subsequently” directed an assistant 
to sign his name to it, and (4) that the assistant carried out his 
instruction. The affidavit did not say when any of these actions 
took place. In view of the incompetency of the affidavit and its 
evident purposeful incompleteness, petitioner requested the Court 
to require the Board to come forward with full information from 
a competent source. 


1 The “quorum” in this case, it should be noted, is a purely arti- 
ficial device deriving from the signing at separate times of a 
document by each member of the Board concurring in the order. 
This is done according to procedures which appear in Appendix II 
to petitioner’s brief, pp. 17a-25a. These procedures make absolutely 
no provision for the participation of a member to be noted other 
than by having that member sign the order. 


? Both the Board and Eastern also rely upon United States v. 
Morgan, 313 U.S. 409 (1941), for the proposition that the Court 
must ignore the irregularities in the Board’s “adoption” of the 
order, and it is also the central prop of their arguments that the 
Board’s “limited” use of the notation procedures in this case was 
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ever, that the assignment approved in Eastern involved 
a “tentative” vote, which was acknowledged not to be dis- 
positive of any interest, with such assignment coming “only 
after two days of discussion by the Board when all of its 
| members were present.” Id. at 758. In this case the Board 
has deemed irrelevant in all circumstances any considera- 
tion whether the Board ever discussed this case, and the 
Board’s minutes fail to disclose that any such discussion 
was ever had. There can therefore be no justification for 
Mr. Boyd’s having failed to sign, and the Board’s order 
should be set aside. 


2. In the New York-Florida Case, 24 C.A.B. 94, 229 
(1956), the Board said that its orders are not effective 
until they are adopted, issued and served and that, until 
each of these steps is taken, each member retains full power 
to revise and reverse his vote. This solidly rebuts the 
essential inference that it was not necessary for Mr. Boyd 
to have remained a member of the Board after his signa- 
ture was placed on the document. It is no answer to say, 
as the Board now does, that it is “absurd to suggest” that 
what the Board said in the New York-Florida Case was 
meant to apply to effectiveness of orders adopted by nota- 


appropriate. However, the teaching of this case and others cited 
by Eastern (Br., pp. 23-24) is that courts should not probe the 
mental processes of administrative officers. They do not prohibit 
the finding out of what an agency did in promulgating an order. 
Furthermore, the irregularities in the entry of the Board’s opinion 
are not cured by the Board’s “ratification” of it, and the Board 
does not attempt to argue the contrary. (CAB Br., p. 50 n.46). 


1 Indeed, any claim that the final opinion had been discussed 
would seem doubtful in view of the apparent fact that a copy of 
the opinion had to be taken to Mr. Boyd in Florida on Friday, 
May 28, 1965. A three-day holiday weekend intervened between 
then and June 1, 1965, on the morning of which the other members 
are said to have signed the order. 
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tion. (CAB Br., p. 47). For the fact is that the Board 
concedes in its brief that the “Act makes clear that the 
legal effect of orders derives from issuance by the Board.” 
(CAB Br., p. 46 n.39). In the setting of the Board’s argu- 
ment that the order was immediately effective when the 
last member signed the order, the argument seems to be 
that the order was “issued” when the last member noted 
his signature on the document. However, “issuance” of 
an order, it is commonly understood, occurs no sooner than 
when the order is publicly released, see Skelly Oil Co. v. 
Phillips Petroleum Co., 339 U.S. 667, 676 (1950), and the 
Board’s opinion was not released until June 2, 1965, which 
was at least a day after Mr. Boyd’s departure, even under 
the Board’s theory that he was a member on June 1, 1965. 


Both the Board and Eastern suggest that, contrary to 
the Board’s statement in the New York-Florida Case, mem- 
bers of the Board may not have the freedom to revise and 
reverse their vote at any time after they sign an order 
pursuant to the notation procedures. (CAB Br., p. 45; 
Eastern Br., p. 28). In this connection, both of them sug- 
gest that the time between “adoption” by entry of the last 
signature and “issuance”? is relevant only to the people on 
the Board’s mimeographing staff. For this proposition, 
the Board quotes an unreported order, dated July 17, 1950, 


1 There is, however, nothing in the Board’s notation procedures 
indicating that this is the case. If it is acknowledged that members 
would have freedom to revise their votes after voting in an as- 
sembled quorum, it seems odd that they would have less freedom 
under the notation procedures. 


?Even though the Board’s opinion and order were publicly 
issued on June 2, 1965, the date they were also served, the Board 
in its brief refers only to “service” on June 2, 1965, and “adoption” 
on June 1, 1965. Otherwise it must concede that the order was 
unlawful, since it admits that the effectiveness of the order depends 
upon its issuance. 
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in Seaboard & Western Airlines v. Ryan, D.C.D.C. No. 
9989-50. (CAB Br., p. 44). An examination of that order, 
however, shows that the “situation” the Court was refer- 
ring to in the quoted passage was the fact that the Presi- 
dent had approved the Board order involved, so that under 
the doctrine of Chicago ¢& Southern Air Lines v. Water- 
man S.S. Corp., 333 U.S. 103 (1948), the order was not 
subject to judicial scrutiny either before or after it was 
publicly issued.’ 


Indeed, subsequent litigation arising from the same inci- 
dent demonstrates the weakness of the argument that the 
Board’s order was fully effective when the last member 
signed it. The Presidentially-approved order involved in 
the order in Seaboard was the second of two orders in the 
same matter. The first had denied approval of an acquisi- 
tion of the foreign routes of one carrier by another. This 
order had been approved by the President and returned 
to the Board. But the next day, before the order was 
issued, the President recalled it. Later, under instructions 
from the President, the Board granted approval of the 
acquisition, and the President signed the order. An ag- 
grieved carrier argued that the second order was a nullity, 
since the first order had disposed of the case. In rejecting 
this argument, the Court said that it was unable to see 
why the matter could not be reconsidered “while the order 
still remains unpublished and unknown to the parties .... ee 
Trans World Airlines v. Civil Aeronautics Board, 184 F.2d 
66, 71 (2d Cir. 1950), cert. denied, 340 U.S. 941 (1950). 
If the President may reconsider when the decision is his, 


2 In the sentence next following the passage quoted by the Board, 
the Court said: “The ultimate and basic fact is that, before this 
Court acted, the Board and the President had acted. Hence, on 
the authority of the Waterman case, supra, the Court must hold 
that the case is moot.” 
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we fail to understand why Board members may not recon- 
sider when the decision is theirs. 


The question when an order becomes effective is not 
mere quibbling. It will be remembered that this case was 
not decided by a “quorum” of the Civil Aeronautics Board 
in the usual sense. It was decided, if at all, by a quorum 
artificially contrived pursuant to notation procedures 
promulgated by the Board. These procedures do not say 
when a quorum is constituted or for how long it must be 
maintained. The argument is that as each member signs 
the order he becomes eligible to participate in the making 
of a quorum. The Board and Eastern seem to accept the 
fact that a signing member must remain a member of the 
Board until other participating members have signed it. 
But not one instant longer! In view of the fact that an 
order is not effective until issued, they might have argued 
with equal logic that each participating member need not 
remain a Board member beyond the time he signs the 
order: This argument would have been obviously faulty, 
since subsequent members would be left only the choice of 
accepting the whole of the findings, reasoning and con- 
clusions in the opinion and order that the first member had 
signed or of having no opinion and order at all. Such lack 
of freedom on the part of participating members is an un- 
tenable means of reaching important decisions affecting 
the public interest. It is exactly such freedom that the 
participating members of the Board lost when Mr. Boyd 
departed.? And it is not possible to assume that the partic: 


1 Indeed, since the Board’s records show that Mr. Boyd was not a 
member on June 1, 1965, when the other Board members signed, 
this appears to be an essential argument, which the Board and 
Eastern do not make. 


= The Board says that the fact that the opinion remained subject 
to change “is irrelevant since there was no attempt to recall it.” 
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ipating Board members, had they had the opportunity, 
would under no circumstances have made changes in this 
opinion, which was put together in evident haste and which 
relied heavily upon, among other things, a gross mistake 
of fact. Accordingly, the Board’s orders should be set 
aside. 


Il. THE PROPONENTS OF THE BOARD’S ORDER MAKE 
NO SERIOUS ATTEMPT TO ARGUE THAT IT CAN BE 
SUSTAINED ON THE FINDINGS AND REASONING IN 
THE BOARD’S OPINION 


In support of the Board’s decision on the merits both 
the Board and Eastern rely principally upon extraneous 
sources. Both of them frequently refer to the statement of 
Members Minetti and Gillilland that accompanied the 
order denying petitions for reconsideration by an equally 
divided vote of the Board. They refer to it in a way that 
attempts to suggest that this statement is an opinion of 
the Board that is entitled to be considered as a part of the 
opinion of the Board granting Eastern the route... The 
statement of Members Minetti and Gillilland, however, is 
of no decisional significance in this case. The statement 
of those two members does not represent the views of a 
majority of the Board in this case. And that simple truth 
is not affected by the fact that those two members were 
included among the three that had originally voted to grant 
Eastern the route. 


(CAB Br., p. 10). Eastern argues that the remaining Board mem- 
bers lost no freedom, since they could have repudiated the opinion 
before it was issued. (Eastern Br., p. 28). This is exactly the 
all-or-nothing choice that is untenable. 


1The Board quotes the statement extensively throughout its 
argument (see CAB Br., pp. 18-19, 21, 22-23, 27, 33, 42), and 
Eastern also relics heavily upon it. 
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In addition to the statement of these two members, the 
Board and Eastern rely upon various extraneous sources 
not in the record and upon findings and reasoning to sup- 
port the Board’s conclusion that will not be found in the 
Board’s opinion. But it is quite clear that findings of fact 
sufficient to support the Board’s opinion cannot be supplied 
by the arguments of counsel. Nor would it be appropriate 
for the Court to scan the record or the various extraneous 
sources cited by Eastern and Board counsel to determine 
whether it would have been possible for the Board to have 
made findings that might have rationally supported the 
conclusion. It is absolutely fundamental that “the grounds 
upon which an administrative order must be judged are 
those upon which the record discloses that its action was 
based.” SEC v. Chenery Corp., 318 U.S. 80, 87 (1943). 
See NLRB v. Capital Transit Co., 95 U.S. App. D.C. 310, 
312, 221 F.2d 864, 867 (1955); Democrat Printing Co. v. 


FCC, 91 U.S. App. D.C. 72, 78, 202 F.2d 298, 303 (1952). 
Once this principle is recognized, there will appear to be 
very little of substance in the briefs of Eastern and the 
Board. 


A. The Board’s Reliance on a Gross Mistake of Fact 


Counsel for the Board concedes that the Board was mis- 
taken in its assertion that Eastern served more cities on 
the route than did Braniff. (CAB Br., p. 21). It makes 
this admission in its discussion of the relative cost advan- 
tages in establishing new facilities, the Board’s finding on 
which was based in principal part upon this erroneous 
assumption. The Board’s brief makes no attempt to justify 
the Board’s reliance on this palpable error of fact. It 
merely quotes from the extraneous statement of Members 
Minetti and Gillilland that a change in station costs “would 
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not affect the ultimate conclusion on the carrier selection 
issue.” (CAB Br., p. 21). 


But the Board’s mistake as to existing operations on the 
route was not confined to station costs. The Board’s gross 
mistake was also the sole reason for the Board’s deter- 
mination that the route would integrate better with East- 
ern’s system than with Braniff’s—an issue said by the 
Board in its opinion to be an “important and persuasive 
consideration” dictating Eastern’s selection and admitted 
here to have been “one of the important factors consid- 
ered by the Board” (CAB Br., p. 15). Here is the Board’s 
complete statement of findings on the source of Eastern’s 
alleged advantage in this respect: 


“While the new route would integrate operationally 
with both Braniff’s and Eastern’s systems, its inte- 
gration with that of Bastern’s would be superior. 


Since Eastern, in contrast to Braniff, serves each of 
the on-route cities, except Dallas/Fort Worth, on other 
routes, Eastern has a substantial advantage over 
Braniff in this respect.” (Tr. 2090). 


Eastern’s entire advantage with respect to route integra- 
tion was thus thought to derive from the grossly erroneous 
assumption that Eastern served more cities on the route 
than did Braniff. 


Neither the Board nor Eastern seems to be willing to 
aceept the fact that the Board relied upon what it said it 
relied upon.? The Board’s argument is that, in the passage 


1Jt is presumably on the basis of this statement that the Board 
later lays claim to have demonstrated the “limited extent of the 
Board’s mistake as to stations.” (CAB Br., p. 38). 


2 Eastern even makes a half-hearted attempt to deny that the 
Board proceeded on an erroneous assumption. Eastern says that 
the fact that Braniff serves at least as many cities as Eastern on 
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relating to route integration just quoted, the Board 
“summed up” the “result” of a number of “factors.” (CAB 
Br., p. 18). These “factors,” which purport to be set forth 
in the Board’s brief, do not appear in the Board’s opinion 
or in the Examiner’s opinion or, in principal part, even 
in the record.? This argument is not dissimilar to Eastern’s 
wholly illogical argument that, since the Board concluded 
that Eastern had an advantage in route integration, “the 
Board must have found favorably upon the arguments 
addressed to it....” (Eastern Br., p. 36). This novel doc- 
trine—that the Board’s findings of fact will be found in the 
successful applicant’s brief if not in the Board’s opinion— 
is followed by extensive quotation from Eastern’s brief 
to the Board, some of which Eastern, in a self-congratula- 


the route “simply reflect[s] the fact that Braniff would not serve 
the route as certificated... .” (Eastern Br., p. 38). This assertion 
is untenable. It will be remembered that, if Braniff did not propose 
to serve St. Petersburg and Clearwater (except through the Tampa 
station) and Ft. Lauderdale (except through Miami), Eastern did 
not propose to serve them either. Furthermore, Eastern’s claim 
to being well established at St. Petersburg and Clearwater is at 
least irrelevant. Eastern does not serve these points on any of its 
routes, as Eastern is forced to admit. (Eastern Br., p. 38 n.11). 
In addition, it may be noted that in constructing an exhibit for its 
brief—an exhibit that is not only misleading but also not of 
record—KEastern recognized that the only points involved on the 
route are Dallas, New Orleans, Tampa and Miami. (See Eastern 
Br., p. 46). 


1 See, for example, the Board’s reference to “Official C.A.B. Route 
Maps, 9th Edition,” as support for the argument that Eastern’s 
route integrates better than Braniff’s with the Dallas-Miami route. 
(CAB Br., p. 18 n.10). With respect to that reference, the Court 
may wonder what the fact that Eastern serves “San Antonio, 
Boston, Detroit, Minneapolis-St. Paul, Buffalo...” ete. (CAB 
Br., p. 18) has to do with this case. There is no obvious significance 
to the fact, and there is certainly no indication that the Board 
relied upon it in granting Eastern the route. 
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tory tone, terms “well stated.” (Eastern Br., p. 38). The 
desperation of these efforts is evident.’ 


In the end, it must be concluded that the Board’s treat- 
ment of the issue of route integration, which was unques- 
tionably important to its determination to award the Dallas- 
Miami route to Eastern, cannot be supported by the pal- 
pably erroneous assumption that the Board gave as its 
only reason for the conclusion reached. In its reliance on 
this gross and material mistake of fact, the Board’s deci- 
sion is governed by this Court’s holding in Saginaw Broad- 
casting Co. v. FCC, 68 U.S. App. D.C. 282, 96 F.2d 554 
(1938), cert. denied, 305 U.S. 613 (1938). There the Com- 
munications Commission based a decision in important part 
on a material error of fact. It did not deny the error but 
attempted to justify it on the grounds that correct data 
were in the record before the Commission that would have 
permitted it to reach the same conclusion. In rejecting this 
argument, the Court stated: 


“The question is not whether a correct finding could 
have been made the basis for the same decision by the 
Commission, but whether the finding on which the 
decision was actually based was a correct one.” 68 U.S. 
App. D.C. at 290, 96 F.2d at 562. 


So here, the Board based determinations critical to its 
decision wholly on what is now admitted to be a gross 
error, and its decision must be reversed. 


2Not content with quoting self-serving portions of its brief, 
Eastern presents extensive arguments with respect to its alleged 
superior route integration, including an entirely new exhibit not 
put before the Board. (See Eastern Br., p. 46). 
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B. The Board’s Failure Comparatively to Evaluate 
the Applicants on Material Issues 


1. In our main brief we adverted to the difficulties in 
discerning from the Board’s opinion whether the issue of 
carrier strengthening was treated as material or as imma- 
terial. On brief the Board’s argument seems to be that 
the issue of carrier strengthening was deemed a material 
consideration in choosing between the applicants. But it 
does not discuss at all the glaring absence from the Board’s 
opinion of the comparative evaluation of the applicants on 
this issue that was called for by this Court’s decision in 
Johnson Broadcasting Co. v. FCC, 85 U.S. App. D.C. 40, 
175 F.2d 351 (1949). The Board’s entire argument on this 
issue is devoted to demonstrating that the issue of carrier 
strengthening is “not controlling,” even though this Court 
has squarely held that even issues that are “not controlling” 
require findings adequate to their resolution. Michigan 
Consol. Gas Co. v. FPC, 108 U.S. App. D.C. 409, 422-23, 
283 F.2d 204, 217 (1960), cert. denied, 364 U.S. 913 (1960). 


Eastern argues that the Board’s full consideration of 
the issue of relative need for strengthening is demonstrated 
by the fact that “approximately 214 of [the] 12 pages” or 
“20 percent” of the Board’s opinion was devoted to it. 
(Eastern Br., p. 32). The number of words that the Board 
uses in its opinion, however, has not heretofore been thought 
the criterion for determining whether the Board has made 
adequate findings, and the fact is that the pages of the 
opinion referred to by Eastern do not disclose any more 
than an explanation that such issues are “not controlling.” * 


1Both Eastern and the Board take note of the fact that the 
Board adopted some of the Examiner’s findings on the issue. A 
comparison of the findings that the Board did adopt (Tr. 2116-17) 
with the Examiner’s full findings on the issue (Tr. 1486-94, 1500-04, 
1507-12) will show a powerful tendency to delete findings favorable 
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It should be noted that this question does not involve a 
dry request that the Board peruse the record on its own 
and pass upon every difference between the applicants that 
the evidence suggests. It is true, as Eastern points out, 
that “the required findings need go no further than the 
evidence and proposals of the parties.” Johnson Broad- 
casting Co. v. FCC, 85 U.S. App. D.C. 40, 46, 175 F.2d 351, 
357 (1949). But it is pure cant to suggest that the Board’s 
opinion came anywhere near resolution of the evidence and 
arguments presented by the parties. The issue of need for 
carrier strengthening was the “focal point in the presenta- 
tions of the applicants” (Tr. 2116) throughout the proceed- 
ing, and it has been the decisive factor in the Board’s earlier 
opinion granting Eastern the route. An issue so obviously 
material clearly called for a comparative evaluation of the 
applicants in accordance with the Court’s holding in John- 
son Broadcasting Co. v. FCC, supra. 


2. In its reliance on Eastern’s identification in Florida 
without regard to Braniff’s superior identification at the 
source of the traffic, the Board again departed from the 
guiding principles in comparative licensing cases. The 
Board’s treatment of this issue runs hard up against the 
basic proposition that an agency “cannot select and assert 
as material the pertinent characteristics of one applicant 
and ignore the related features of others.” Plains Radio 
Broadcasting Co. v. FCC, 85 U.S. App. D.C. 48, 52, 175 
F.2d 359, 363 (1949). Here the Board and Eastern again 


to Braniff and unfavorable to Eastern. It may be noted that a 
principal finding adopted related to Eastern’s heavy financial 
losses (Tr. 2116), but the Examiner’s findings that the causes of 
these losses were transient were not adopted. When Braniff sought 
to show that Eastern was no longer suffering financial losses, the 
Board said that such data were “not pertinent.” (Tr. 2099). Thus 
did the Board acknowledge that it did not consider relevant to 
its determination even the truncated findings that it had adopted 
from the Examiner’s decision. 
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go outside the Board’s stated finding in an effort to demon- 
strate that the Board could have made findings that would 
have supported a similar conclusion. The common sense 
of the matter, however, strongly indicates that, if the Board 
had considered the issue, it would have concluded that 
Braniff’s identification in Texas outweighed Eastern’s iden- 
tification in Florida. Thus the error was prejudicial, and 
the Board’s decision should be reversed. 


* * * 


The appeal of Eastern and the Board throughout their 
briefs seems not to be that this Court should sustain the 
Board’s order on the basis of the findings and reasoning 
that are in the Board’s opinion. They state the point in 
various ways, but it is essentially that the Board’s “judg- 
ment” that Eastern should be awarded the route was “rea- 
sonable.” Eastern argues that, even if there are some 
“flaws” in the Board’s opinion, there are other findings 
that can be made to support the Board’s opinion. (Eastern 
Br., pp. 49-50).* 


1Principally they attempt to blur the Board’s finding with 
respect to Eastern’s “identification in Florida” (Tr. 2089) into the 
separate question of identification with the traffic. 


2 This is clear from the Transpacific Route Case, 32 C.A.B. 928, 
941 (1961), which the Board attempts to distinguish in confused 
passages in its brief. (CAB Br., p. 23). 


3 Eastern erroneously says that there are three uncontroverted 
“findings” that independently support the Board’s decision. (East- 
ern Br., p. 50). The first of them is route “integration.” The five 
pages of the Eastern brief (pp. 44-48) devoted to this “finding” 
will find absolutely no support in the Board’s opinion or, for that 
matter, in the record. The Board’s finding on integration was 
based, as we have noted, solely on the grossly erroneous assumption 
that Eastern served more cities on the route than did Braniff. The 
second “finding” that Eastern says petitioner does not controvert 
is Eastern’s historic interest in the traffic. The Board's “finding” 
(in a footnote at Tr. 2090), is that, prior to its decision in Florida- 
Texas Service Case, 24 C.A.B. 308 (1956), Eastern carried some 
Transgulf traffic. There was, however, nothing in the record of the 
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The “flaws” in the Board’s opinion, however, go to the 
heart of its conclusion. Its gross mistake of fact as to 
the number of cities to be served on the route, for example, 
was the entire basis for one of the three “important and 
persuasive considerations” said to dictate Eastern’s selec- 
tion, and the same mistake was an integral part of the 
Board’s support for another of these considerations. This 
is surely not a “flaw” that may be concealed under the 
guise that the Board exercised its “judgment.” Nor can 
the Board’s conclusion, which is without adequate findings 
or rational foundation, be supported by agency judgment 
claimed to have been exercised on the basis of “findings” 
set forth in the briefs of counsel. That is the solid and 
salutary teaching of Democrat Printing Co. v. FCC, 91 
U.S. App. D.C. 72, 78, 202 F.2d 298, 302-03 (1952). 
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reopened case that controverted the Board’s finding in its original 
opinion herein that “in terms of .. . historic interest in the traffic 

. . we do not find that either Braniff or Eastern has any signifi- 
cant advantage.” Southern Transcontinental Service Case, 33 
C.A.B. 701, 734 (1961). A “finding” that speaks of facts more than 
ten years ago seems tenuous support for the Board’s conclusion. 
The third “finding” was that Eastern would require less new route 
mileage because it already operated the 200 miles between Tampa 
and Miami. In view of the fact that “almost none” of the passengers 
on this route were local Tampa-Miami traffic (Tr. 1994), it seems 
doubtful that this “finding” would rationally support the Board’s 
conclusion. 


